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ABSTRACT 
 

In today's connected world, companies can do business in many countries. This has made corporate 

tax dodging a pressing issue. Big firms often move their profits between different places paying much 

less tax than you'd expect based on their work in a country. While these tax tricks might follow the 

rules, they often go against the idea of fairness that tax systems are built on. In India where public 

money is key to build roads run social programs, and keep the government going, these practices hit 

harder. 

 

To tackle these issues, India brought in the General Anti-Avoidance Rule (GAAR), which kicked off 

in 2017. GAAR aimed to give tax authorities the ability to overrule deals that, while within the law, 

were set up to dodge taxes. The thinking behind GAAR is straightforward but important: tax should 

be based on what's happening, not just what's on paper. But putting the rule into action hasn't been 

easy. It showed up after years of hold-ups and arguments, and even now many taxpayers and experts 

aren't sure how it'll work in real life. 
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This research paper digs deep into the legal structure and real-world workings of GAAR in India's tax 

system. It looks at why it was created how it's been put into action (or not), and breaks down important 

cases and expert opinions that have shaped how people understand it. To give a wider view, the paper 

also stacks up India's GAAR against similar setups in other countries—Australia, the UK, and 

Canada—which have been using general anti-avoidance rules for longer. These side-by-side looks 

help show what's good and what's missing in India's approach. 

 

The research points out that GAAR could help stop aggressive tax planning, but it's got some problems 

right now. It's not clear enough, doesn't get used much, and courts haven't explained it well. If it's not 

used the same way all the time and there's no clear guidance, it might end up being just for show 

instead of doing something. The paper wraps up by saying that for India to tackle tax avoidance, it's 

not just about having tough laws written down. It's about how people understand those laws how 

they're explained, and how they're put into action. So, for GAAR to work well, there needs to be a 

good mix of legal power, the ability to run it, and people trusting that the tax system is fair. 

 

1. INTRODUCTION 

Taxes are often viewed as a technical matter—numbers, forms, deductions. But when we talk about 

corporate tax avoidance, we are dealing with something much more than accounting. We’re talking 

about public trust, economic justice, and the delicate balance between what’s legal and what’s right. 

In countries like India, where every rupee of tax revenue can go toward infrastructure, education, or 

health, the idea that large, profitable companies may be paying less than their fair share understandably 

triggers concern. 

 

Tax avoidance, by definition, does not always break the law. That’s what makes it so complicated. It 

involves legal strategies—sometimes extremely creative ones—that allow corporations to reduce their 

tax liability without crossing into outright evasion. These strategies often exploit gaps in legislation 

or mismatches between tax systems in different countries. As businesses have become increasingly 

global, digital, and structurally sophisticated, the problem of avoidance has also evolved. 

 

India’s answer to this, at least in part, was the introduction of the General Anti-Avoidance Rule 

(GAAR). Officially implemented in 2017, GAAR empowers the tax authorities to disregard any 

transaction or arrangement whose main purpose is to obtain a tax benefit and which lacks commercial 

substance. In other words, if a transaction is designed solely to avoid tax and serves no genuine 

business purpose, GAAR allows authorities to treat it as if it never happened—for tax purposes. 

Theoretically, this should act as a strong deterrent. In practice, however, things have been far less clear. 
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The introduction of GAAR was far from smooth. First proposed in 2012, its implementation was 

delayed several times following backlash from industry groups and investors. There was—and still 

is—a great deal of uncertainty about how the rule would be applied, how subjective terms like 

“commercial substance” would be interpreted, and whether tax officers might misuse the wide 

discretion GAAR gives them. Add to this India’s past experience with retrospective taxation and long-

standing tax litigation, and you have a legal tool that is both powerful and politically sensitive. 

 

This paper aims to explore GAAR in a way that goes beyond surface-level analysis. It asks how GAAR 

fits into India’s broader effort to tackle tax avoidance, whether it has lived up to its potential so far, 

and what lessons India can learn from other countries that have used similar legal principles for many 

years. Countries like Australia, the UK, and Canada have mature anti-avoidance frameworks that may 

offer guidance—not just in terms of law, but in terms of how the law is enforced, interpreted by courts, 

and trusted by taxpayers. 

Ultimately, this research hopes to show that laws like GAAR can only succeed when supported by 

strong institutions, consistent interpretation, and transparent administration. Simply having the rule in 

the books is not enough. The real test is whether it works in practice—and whether it builds or erodes 

trust in the tax system. 

 

2. UNDERSTANDING CORPORATE TAX AVOIDANCE: A LEGAL 

PERSPECTIVE 

Tax avoidance by big companies isn't new. What's different in the last few decades, is how big and 

clever it's become. These days huge firms work in many countries, each with its own tax rules, rates, 

and deals. This maze lets businesses move their profits from places with high taxes to spots where taxes 

are low often without shifting any real work. The result? A big hit to public money, and more people 

thinking the system favours those who can pay for the smartest tax experts. 

 

Let's start by separating tax planning, tax avoidance, and tax evasion. People often mix these terms up 

in everyday talk, but they have different legal meanings. Tax planning involves legal ways taxpayers 

use to lower their tax bill usually by making the most of deductions, exemptions, or rebates the law 

allows. Take a company that puts money into government-approved infrastructure bonds to claim a 

deduction - that's just tax planning. 

 

Tax avoidance is exploiting loopholes, inconsistencies or vague provisions in the law to get tax benefits 

that were never intended by the legislature. These are complex and designed to technically comply with 

the law while defeating the purpose of the law. Most of the time they are form over substance. For 

example, setting up a shell company in a tax haven to route investments through, even though the actual 

business is done in India, is a classic example of tax avoidance.  
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Tax evasion is the clearest-cut category—it’s illegal acts like underreporting income, inflating expenses 

or hiding assets. It’s not just frowned upon—it’s criminal. But ironically tax evasion is easier to detect 

and prosecute than tax avoidance, precisely because avoidance operates in a legal grey area. It requires 

skilled legal interpretation to prove that a seemingly legal transaction was structured with no real 

purpose other than tax avoidance. 

 

What makes corporate tax avoidance so hard to tackle is that it hides in plain sight. It’s not about 

breaking the law but bending it just enough. Companies argue they have a responsibility to shareholders 

to minimise their tax outgo using all legal means. True from a corporate governance perspective but 

raises broader ethical and policy questions—especially when governments are struggling to raise 

revenue and fund basic public services. 

 

From a legal perspective, jurisdictions around the world have tried to address this issue through two 

main approaches: specific anti-avoidance rules (SAARs) and general anti-avoidance rules (GAARs). 

SAARs are targeted provisions that deal with specific types of arrangements—like thin capitalisation, 

hybrid instruments or controlled foreign corporations. These are precise but can be bypassed once the 

taxpayer finds another way. 

 

GAARs on the other hand are broader in scope. They allow tax authorities to deny tax benefits if they 

believe a transaction was carried out mainly to obtain those benefits without any real commercial 

purpose. GAAR provisions are not tied to any single type of arrangement—they apply wherever the 

main intent is tax avoidance. This makes them powerful tools but also controversial as they give 

significant discretion to tax authorities and create uncertainty for taxpayers. 

 

India’s introduction of GAAR fits into this broader trend of trying to build flexibility into the tax law 

to deal with creative avoidance. It reflects the realisation that no matter how many SAARs are drafted, 

taxpayers will always find ways around them. But it also reflects a growing frustration with the gap 

between legal compliance and fair contribution—a gap that GAAR is meant to close. 

 

This section has tried to frame corporate tax avoidance not just as a legal issue but as one that sits at the 

intersection of law, ethics, economics and public trust. Understanding this complexity is key before we 

evaluate how GAAR works in India and whether it’s up to the task it was created for. 

 

3. THE EMERGENCE OF GAAR IN INDIA: HISTORICAL CONTEXT AND 

POLICY DRIVERS 

In India, the path of the General Anti Avoidance Rule (GAAR) is also a political and economic narrative 

beyond a legal one. It indicates the equilibrium a nation strikes among its need for income, its wish to 

entice foreign investment, and its duty to maintain equity in the tax system. GAAR didn’t just arrive in 
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the Indian tax framework out of nowhere. It came after years of debate, frustration, high-profile 

disputes, and growing global momentum around the idea that it was time to plug the legal leaks in tax 

systems that were being quietly drained by sophisticated avoidance schemes. 

 

The first time GAAR formally entered the conversation in India was through the Direct Taxes Code Bill 

of 2009. The idea was clear: tax laws needed to be future-ready. The government recognised that 

increasingly artificial arrangements were being used to shift profits and claim tax benefits in ways that 

were difficult to challenge under existing laws. But it wasn’t until Finance Act 2012, under then Finance 

Minister Pranab Mukherjee, that GAAR was actually introduced into the Income Tax Act. And that’s 

where the real story begins—because it wasn’t welcomed with open arms. 

 

In fact, the announcement of GAAR caused a significant uproar. Domestic businesses were worried 

about uncertainty. Foreign investors were alarmed about the power it seemed to hand over to Indian tax 

authorities. The global financial community, already skittish about retrospective amendments in the 

Vodafone case, saw GAAR as another unpredictable move by the Indian government. Amid this 

backlash, implementation was postponed—not once, but multiple times. Originally scheduled for April 

2012, it was finally made effective only from April 1, 2017—five years later. 

 

These delays weren’t just administrative hiccups; they reflected deeper tensions. India wanted to protect 

its tax base. But it also needed to protect its image as a reliable destination for foreign investment. 

Investors crave stability. Taxpayers want certainty. And GAAR, by design, allows authorities to override 

transactions that may appear perfectly legal on the surface. That kind of discretion made people nervous, 

especially in a system already perceived as slow, litigious, and occasionally arbitrary. 

 

At the same time, pressure was mounting both domestically and internationally to do something 

meaningful about tax avoidance. Seeking to establish worldwide standards for dealing with tax 

avoidance by multinational, India had agreed with the Base Erosion and Profit Shifting (BEPS) 

Initiative of the OECD. More and more were the general noting of the great wealth digital behemoths, 

among other major firms, were extracting from Indian customers while paying almost no tax. One was 

increasingly hard pressed to neglect the need of a general, principle oriented legal instrument. 

 

Within India, cases like McDowell & Co. Ltd. v. Commercial Tax Officer (1985) and Union of India v. 

Azadi Bachao Andolan (2003) had already opened up a national conversation on tax avoidance and the 

role of judicial philosophy. The McDowell ruling was especially significant—it rejected tax avoidance 

as a legitimate business practice and advocated a substance-over-form approach. But subsequent 

rulings, like Azadi Bachao Andolan, leaned back toward respecting legal form, which left India with a 

somewhat confused judicial posture. GAAR was introduced in part to bring clarity and coherence to 

this area. 

http://www.ijcrt.org/


www.ijcrt.org                                                   © 2025 IJCRT | Volume 13, Issue 4 April 2025 | ISSN: 2320-2882 

IJCRT25A4699 International Journal of Creative Research Thoughts (IJCRT) www.ijcrt.org o475 
 

It’s also important to understand the political timing behind GAAR’s final rollout in 2017. Under 

pressure to show progress on black money and aggressive tax planning, the Modi government—elected 

in 2014 on a platform of economic reform and administrative overhaul—was so headed. By providing 

a means of expressing seriousness—both to national voters and foreign observers—GAAR addressed 

the need of better tax compliance and a stronger system. GAAR taking effect in the same year as the 

introduction of GST (Goods and Services Tax) shows the government's bigger goal of overhauling the 

entire tax terrain of India. 

 

GAAR was introduced as Chapter XA of the Income Tax Act, 1961, in its final form including Sections 

95 to 102. If it is mostly entered into for getting a tax advantage and lacks any business value, the rule 

allows tax agencies to classify an arrangement as an Impermissible Avoidance Arrangement (IAA). 

Other things to take into consideration are abuse of regulations, absence of arm’s length transactions, 

and roundtripping. 

 

GAAR is distinguished from particular anti avoidance rules by its open-ended character. It is not 

dependent on any particular loophole or plan. Rather, it lets tax agencies evaluate intention, objective, 

and economic substance—ideas sometimes difficult to define in strict legal terms.  

 

So, in many ways, GAAR was born out of necessity—but it has always carried the weight of expectation 

and controversy. It was introduced to fill a gap that more technical, rule-specific reforms could not. But 

because it touches on intention and interpretation, it requires not just legal clarity, but also administrative 

maturity, judicial wisdom, and a certain amount of public trust. Without these, it risks being either 

underused out of caution or misused out of overreach. 

As we move forward in this paper, these foundational elements—the need for GAAR, the hesitation 

around it, and the high-stakes legal environment it entered—will be essential to understanding how the 

rule works in practice, how it compares with similar provisions abroad, and whether it’s truly equipped 

to combat modern tax avoidance in India. 

 

4. KEY PROVISIONS OF GAAR: LEGAL FRAMEWORK AND 

IMPLEMENTATION 

Enacted in India, the General Anti Avoidance Rule (GAAR) is more than a straight line in the statute; 

it is a whole system meant to handle tax avoidance in a more comprehensive and principle-based way. 

Supported by supplementary rules and explanations issued by the Central Board of Direct Taxes 

(CBDT), the GAAR's provisions run from Section 95 to Section 102 and were introduced under Chapter 

XA of the Income Tax Act, 1961. One needs to dissect its main components—what it targets, how it 

defines abuse, and the procedural safeguards surrounding it—to see how GAAR is supposed to operate. 
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Section 95, fundamentally, empowers the revenue tax authorities to ignore any contract or part of it if 

it is seen to be an Impermissible Avoidance Arrangement (IAA). A critical term in GAAR, this forms 

the legal standard for activating the legislation. If a scheme is found to violate any one of these 

conditions, it may be deemed inappropriate if its primary objective is to get a tax advantage. 

 

 It generates rights or duties that would not usually exist between people acting at arm's length. 

 It leads to misuse of the act's provisions. 

 it has little consumer value or is thought to have none commercially. 

 It is done in a fashion not typically used for legitimate commercial objectives. 

 

These are wide-ranging tests, and by design, they leave space for interpretation. That’s both the power 

and the challenge of GAAR—it doesn’t list out every scheme it covers but instead gives tax officers the 

ability to identify schemes that feel legally manipulative even if they seem compliant on paper. 

Now, when we talk about an arrangement that “lacks commercial substance”, GAAR gives us a fairly 

specific set of indicators. Under Section 97, commercial substance may be deemed absent if, for example: 

 The business risk or net cash flows remain the same regardless of the arrangement; 

 There is round-tripping of funds; 

 There is use of entities or locations that don’t play any substantial commercial role; 

 The transaction involves a party who has no substantial or real involvement in the arrangement. 

Essentially, if a company has created a structure purely for reducing its tax bill—say by routing 

investment through a paper company in a low-tax country that serves no real purpose—GAAR empowers 

the authorities to ignore that arrangement and tax the income as if the avoidance didn’t exist. 

Also significant in GAAR is "tax benefit", which Section 102 outlines. It doesn't just cover decreased tax 

liability but also deferred tax, more refund, or any other benefit obtained through manipulation. This 

broad definition helps guarantee that the rule retains enough flexibility to capture avoidance that does not 

resemble the typical tax dodge as well as stops very specific approaches. 

India's GAAR distinguishes itself from past anti avoidance initiatives by the level of procedural checks 

and balances included in it. Government regulations meant several measures were introduced to 

guarantee GAAR would not be applied haphazardly after objections arose from investor and industry 

groups. 

 One assessing officer cannot invoke it. The decision must undergo a several level approval 

processes comprising the Principal Commissioner of Income Tax and a GAAR Approving Panel, 

which has to have at least one judge of the High Court. 

 GAAR does not pertain to transactions under ₹3 crore, which would protect smaller businesses 

and transactions from unsolicited scrutiny. 
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 It does not apply retrospectively. Only arrangements entered into after 1 April 2017 are covered. 

Foreign portfolio investors (FPIs) who do not claim tax treaty benefits are also exempt. 

These provisions were added to calm fears that GAAR would lead to widespread litigation or create an 

environment of regulatory uncertainty. At the same time, however, they may also limit its application—

especially since most high-value avoidance schemes are carefully structured to sit just outside the 

thresholds or to create the illusion of commercial substance. 

Another practical challenge lies in proving intention, which is central to GAAR. Unlike SAARs that deal 

with clear numbers or thresholds, GAAR requires tax officers to assess the “main purpose” of an 

arrangement. This can often be subjective and open to dispute. In a country like India, where tax litigation 

is already time-consuming and complex, this subjectivity adds another layer of difficulty. 

It’s also worth noting that GAAR, by nature, is meant to work alongside SAARs, not replace them. The 

law clarifies that where a SAAR exists for a particular kind of transaction (for example, thin capitalisation 

rules or transfer pricing regulations), the SAAR will apply first. GAAR is only to be invoked when there’s 

no specific rule to deal with the arrangement, or where the arrangement circumvents those specific rules. 

Since its formal implementation, however, actual invocation of GAAR in India has been surprisingly 

limited. Despite being on the books for over half a decade now, there have been very few publicly known 

instances where GAAR was successfully applied. One reason for this may be administrative hesitation—

given the need for multiple levels of approval and the risk of adverse judicial opinion, authorities may be 

reluctant to apply it too broadly. Another reason could be that corporations, anticipating the risk, have 

adjusted their structuring to avoid triggering GAAR provisions altogether. 

That said, GAAR’s impact cannot be judged only by the number of times it has been applied. Sometimes, 

the mere presence of a law can influence behaviour. Just knowing that a transaction could be challenged 

under GAAR may discourage companies from pursuing overly aggressive tax planning. In this way, 

GAAR serves not only as a legal instrument but also as a regulatory signal—a message from the state 

that tax avoidance will no longer be tolerated in the same passive way it may have been in the past. 

 

To sum up, the legal provisions under GAAR offer a robust framework on paper. They cover a wide range 

of avoidance techniques, allow tax authorities to pierce through artificiality, and are supported by 

institutional checks. But whether they achieve their intended purpose depends almost entirely on 

implementation. As the next section will explore, how courts interpret GAAR, and how it compares to 

similar frameworks in other countries, plays a big role in deciding whether it will stay as an unused tool 

or evolve into a central weapon against corporate tax avoidance in India. 
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5. JUDICIAL RESPONSE AND CASE LAW ANALYSIS 

Legislation does not operate in a vacuum. Their understanding and use depend very much on legal court 

interpretation. Judicial interpretation is particularly critical in the case of GAAR, which depends on 

general words like “main purpose” and “commercial substance” Given that GAAR grants tax authorities 

much latitude, the courts' function is not only to mediate conflicts but to define the limits of what is 

equitable, what is excessive, and what constitutes abuse. 

 

Judicial opinion on tax avoidance has changed over the years in India. Any thorough debate starts with 

the landmark ruling in McDowell & Co. Ltd. Commercial Tax Officer (1985). The ruling emphasized 

that courts should not allow legal form to subvert intent of the law, and the Supreme Court strongly 

condemned tax evasion in this instance, stating that “tax planning may be legitimate provided it is within 

the framework of law,” but “colourable devices cannot be part of tax planning." For years, this case was 

cited as a moral and legal stand against clever tax schemes. 

 

However, the clarity that McDowell seemed to offer was diluted in later cases, especially in Union of 

India v. Azadi Bachao Andolan (2003). Here, the Supreme Court took a more restrained view, arguing 

that taxpayers are entitled to arrange their affairs to minimise tax, as long as they follow the law. The 

court upheld the India–Mauritius tax treaty and refused to question the legitimacy of investments routed 

through Mauritius, even though the intent seemed clearly tax-driven. This ruling was seen by many as 

a step back from the strong anti-avoidance stance in McDowell. 

Together, these two cases created an uneasy tension in Indian tax jurisprudence. One encouraged courts 

to look beyond the form and consider substance. The other warned against overstepping the limits of 

judicial interpretation. This inconsistency is part of what made GAAR necessary—to create a legal 

standard that allows tax authorities (and eventually courts) to judge transactions not only by what they 

are, but also why they were done. 

 

Given that GAAR first came into force in 2017, there have not yet been a consistent flow of court 

decisions directly using its terms. Some earlier decisions before GAAR nonetheless dictate the next 

couple of cases under GAAR. In DIT, say, from the court tackled matters of permanent establishment 

and profit allocation in the sphere of cross border outsourcing. Although it did not cover GAAR directly, 

it emphasized the need of examining actual substance when evaluating tax requirements. 

 

Another significant instance is Commissioner of Income Tax v. Transfer pricing and the arm's length 

principle were managed by EKL Appliances Ltd. Even if a deal is between related parties, it should, 

according to the Delhi High Court, have commercial validity. This reasoning is in close line with 

GAAR's spirit, which is all about questioning arrangements devoid of commercial purposes other than 

tax advantages. 
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Outside India, court decisions in other jurisdictions might also shed light on how GAAR might be used 

in reality. Consider, for instance, the Chevron Australia case, which is frequently used as a clear 

illustration of courts implementing a substance over form policy. The Australian Taxation Office (ATO) 

challenged an intra-group loan between Chevron entities, arguing that the interest rate was not in line 

with market standards and had no commercial justification other than tax savings. The court agreed, 

and the judgment reinforced the idea that even related-party arrangements must reflect genuine market 

behaviour. 

 

Similarly, the GlaxoSmithKline case in Canada focused on transfer pricing but touched upon anti-

avoidance concerns more broadly. The Canadian courts emphasised the need to test not just the legality 

of a transaction, but its commercial logic. These cases are significant because they show how courts 

across jurisdictions are moving toward a more pragmatic, substance-focused model of judicial 

reasoning—something India’s tax administration is also aspiring to under GAAR. 

Furthermore, important is the European Union's legal philosophy. With the Apple vs. In the Ireland state 

aid case, the European Commission ruled that tax rulings given to Apple by Ireland constituted illegal 

subsidies and infringed EU competition law. Though technically compliant, the case showed how legal 

agreements could be reversed if they contravene more general policy objectives such as fairness and 

neutrality, so it is not strictly an anti-avoidance matter under GAAR like rules. 

 

Though decisions specific to GAAR are still few, courts have started to adopt a more level and principle-

based perspective gradually, therefore returning to India is flawed. Less willing to peek behind the 

official files and evaluate financial substance, they. Uncertain, though, is how Indian courts will manage 

the conflict between jurisprudential certainty and the discretionary liberties that GAAR provides to the 

tax authorities. 

 

The judiciary will have one of the next difficulties in establishing strong precedents defining essential 

GAAR terms—terms such "main purpose," "abuse or use," and "commercial substance." Without 

official judicial direction, taxpayers and tax officers will keep to operate in a grey zone, therefore 

increasing litigation and reducing confidence. 

 

The court also plays an important function in protecting against possible political overreach. GAAR 

was created to address real abuse, not ordinary tax preparation. Should courts start enforcing GAAR 

applications in instances where transactions have legitimated commercial grounds, it may convey the 

wrong message to investors. This middle ground will call for both vision and restraint. 

 

In sum, while the formal judicial journey of GAAR in India has just begun, the groundwork has already 

been laid by years of case law, both domestic and international. How courts choose to interpret and 
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apply GAAR in the years to come will ultimately decide whether it becomes a robust tool against tax 

avoidance—or just another underused provision lost in the fine print of the tax code. 

 

6. COMPARATIVE STUDY: GAAR IN INDIA VS. AUSTRALIA AND UK 

Comparing a legal system with ones that have existed for longer is among the finest means to see how 

it works—or falters. Part of a larger worldwide trend toward principle based anti-avoidance laws, 

GAAR in India, although still quite young in terms of enforcement and case law, is part of a much larger 

international trend. Giving us some helpful insight on how general anti avoidance laws might progress 

and be used in several legal, financial, and administrative circumstances are countries like Australia and 

the United Kingdom have had such rules for many years in force. 

 

6.1 Australia: Clear Intent and Strong Enforcement 

One of the first nations to implement a GAAR like structure, Australia provided its Part IVA anti 

avoidance clause in 1981. The clearness of aim distinguishes the Australian attitude. Part IVA is meant 

to especially cover arrangements aimed at tax avoidance even if the transfer is legally sound. Australian 

courts have developed a strong body of case law over the years interpreting these terms rather uniformly. 

 

Consider the Chevron Australia Holdings lawsuit, where the courts investigated if the interest rates 

made economic sense since they looked beyond the official documents of an intragroup loan. The 

decision brought out one major advantage of Australia’s GAAR: its readiness to evaluate setups not 

only for legal conformity but also for economic rationale. Backed by political support and public trust, 

the Australian Taxation Office (ATO) also takes a proactive stance by often publishing directives and 

enforcing them forcefully. 

 

Comparing this to India, we notice some small discrepancies here. First of all, though both nations 

emphasize intent and commercial substance, Australia has had years to create judicial clarity; Indian 

courts are only beginning to apply GAAR now. Secondly, having much better resources than India's tax 

machinery allows the ATO to investigate, litigate, and enforce laws more efficiently. In legal 

discussions, Australia has mostly accepted anti avoidance laws whereas in India GAAR still has the 

stigma of being view as contentious or uncertain. 

 

6.2 United Kingdom: Judicial Restraint and Clear Guidance 

The UK has had various anti-avoidance tools in place for years, but its formal GAAR was introduced 

more recently in 2013, through the Finance Act 2013. Unlike Australia’s stronger language around 

“dominant purpose,” the UK’s GAAR uses the concept of “abusive arrangements”, which focuses more 

on the double reasonableness test—i.e., whether entering into the arrangement would be considered 

abusive by a reasonable person, applying reasonable standards of behaviour. 
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One of the UK GAAR’s strengths lies in its administrative structure. Before HMRC can apply GAAR, 

it must go through the GAAR Advisory Panel, a body made up of tax experts who issue reasoned 

opinions. These opinions aren’t binding, but they carry substantial weight, and the transparency they 

bring has helped reduce fear and confusion among taxpayers. 

 

India’s GAAR also includes an approving panel, but it hasn’t functioned with the same visibility or 

perceived independence as the UK model. Another noticeable difference is the volume of publicly 

available guidance. The UK’s HMRC has issued detailed case studies, examples, and commentary on 

what constitutes abusive tax behaviour, giving both taxpayers and professionals much more to work 

with. In contrast, the Indian tax authorities have issued only limited guidance, leaving much open to 

subjective interpretation. 

 

What the UK model shows is that even a powerful anti-avoidance rule can coexist with legal certainty 

and taxpayer confidence—but only if the system is supported by transparency, training, and consistent 

administrative behaviour. This is a space where India still has room to grow. 

 

6.3 Summary of Comparisons 

Several themes emerge from Australia and the UK. First of all, anti-avoidance rules work best in case 

of judicial clarity. All three nations have spent years, if not decades, creating legal structures whereby 

tax officials as well as taxpayers know where the boundaries are. Compared to China, India is still in 

the early stages of that trip. 

 

Secondly, administrative competence counts. The efficiency of GAAR does not just depend on the 

wording of the law; rather, it depends on how well tax officials grasp it, how fairly it is applied, and 

how conflicts are resolved. This is particularly the case as GAAR does when the law offers great 

leniency. 

 

Thirdly, openness fosters trust. Canada's case law database, the UK's Advisory Panel, and Australia's 

public guidance scheme all foster a culture where GAAR is not seen as a hazy menace but rather 

respected as a legitimate tool. In India, the lack of transparency—particularly in how decisions are made 

and published—continues to undermine the full potential of GAAR. 

 

Finally, GAAR should be seen as a behavioural nudge as much as a legal power. In all three countries, 

GAAR seems to work not just because it is invoked frequently, but because its presence encourages 

companies to think twice before entering into aggressive tax arrangements. In India, where avoidance 

strategies have sometimes been woven into standard tax planning, this kind of behavioural shift could 

be one of GAAR’s most valuable outcomes—if implemented wisely. 
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7. CHALLENGES AND LIMITATIONS OF GAAR IN INDIA 

Although on paper GAAR seems strong, its use in India has run into many practical challenges. 

Ambiguity is among the clearest difficulties. Words such "commercial substance" and "main purpose" 

leave much room for interpretation, therefore worrying taxpayers and causing government to be 

cautious. This imprecision can cause inconsistent rulings or dragged-out court proceedings. 

 

Administrative readiness is yet another concern. GAAR calls for not only legal understanding, but 

insight and practical knowledge. Many tax professionals still need coaching so they may use these 

principle-based techniques properly. Not having thorough knowledge has the risk of GAAR being 

applied too aggressively or not used at all. 

 

There is also the case of judicial muteness. Since its introduction, very few court cases have been testing 

GAAR. Therefore, there is little precedent on which to advise both enforcement and compliance. This 

indecision only compounds the unwillingness in a already slow system weighed down by appeals and 

postponements. 

 

Ultimately, trust still is delicate. Past ruminations on events such retrospective tax have left foreign 

investors cautious. Even with its protections, GAAR is still seen as somewhat arbitrary. Until officials 

use it fairly and uniformly, it is doubtful to really change that image. 

 

Apart from the legal and administrative side, there is also a cultural perspective to the reception of 

GAAR in India. For years, even of the aggressive kind, tax planning was frequently regarded as shrewd 

business rather morally suspect. Given low fear of repercussions, several businesses turned to guidance 

that pushed the limits of legality. GAAR opposes that culture, but change in behaviour takes time. For 

GAAR to truly succeed, it must change not just laws but attitude. 

 

Tax agencies not actively involved may also be an underused constraint. India's strategy has been more 

responsive unlike in nations like the UK, where advisory bodies frequently release their views and clear 

GAAR interpretation. If case studies or even informal direction is not provided frequently, both 

businesses and tax specialists operate blindly. Consequently, many select excessively careful or reactive 

tax approaches that could impede legal business activity rather than prevent abuse. 

 

8. THE WAY FORWARD: RECOMMENDATIONS FOR POLICY AND PRACTICE 

Looking ahead, if GAAR is to become a meaningful part of India’s tax ecosystem, a few steps seem 

both necessary and realistic. First, clearer administrative guidance is long overdue. Taxpayers shouldn’t 

have to guess how rules will be applied. A simple, public repository of case studies, opinions, and 

advisory notes could go a long way in making GAAR feel more predictable, less threatening, and 

ultimately more credible. 
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Second, there’s a real need for capacity building within the tax department. Officers responsible for 

invoking GAAR must have a deep understanding of both the law and commercial practice. Without the 

right training and support, discretion can too easily slip into either overreach or hesitancy—both of 

which reduce the law’s effectiveness. 

 

Third, judicial clarity must evolve through reasoned, accessible judgments. The courts don’t need to 

swing the pendulum too far in either direction—they simply need to lay down fair, practical boundaries 

that respect both legislative intent and taxpayer rights. A few good rulings could set the tone for years 

to come. 

 

Finally, the government must rebuild trust. That means enforcing GAAR where needed, but doing so 

transparently and consistently. It also means respecting investor concerns, encouraging good-faith 

compliance, and avoiding surprise moves that might undo years of effort. A balanced, mature approach 

is what will make GAAR not just a rule, but a real solution. 

 

India doesn’t lack legal tools. What’s needed now is thoughtful application, regular dialogue, and a 

commitment to making the tax system both fair and functional—not just for the state, but for everyone 

who participates in it. 

 

9. CONCLUSION 

The Goal of GAAR was planted in the right place with good intention to kill tax avoidance which 

although technically within the law, manipulates. But as this paper has demonstrated, the law is just one 

among other aspects. If GAAR is going to serve its purpose, it requires clear legislation, hammering 

uniform implementation and legal garlanded around both fairness as well commercial freedom 

 

Extrapolating, the league of jurisdiction approach it seems clear: Not just on having the RULE but how 

it is misused from there. GAAR works when there is the benefit of experience, when it comes backed 

by transparency and trust is seen in countries like Australia and Canada. India is just on that road. 

 

At the end of the day, GAAR is to be more than an abstract reform. Implemented judiciously and spoken 

about properly, there is a place for it in creating a structure that is actually open to people and tax system 

in the interest of all. 
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