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Abstract: This comprehensive research paper examines the transformative impact of India's Insolvency and
Bankruptcy Code (IBC), 2016, on corporate governance frameworks and institutional practices. The IBC
represents a paradigmatic shift from a historical debtor-centric regime to a creditor-controlled insolvency
resolution paradigm, fundamentally altering the incentive structures and behavioral patterns of Indian
corporations. This study traces the evolution of corporate insolvency law in India against the backdrop of
systemic inadequacies—including protracted resolution timelines, minimal creditor recovery rates, and
entrenched debtor-in-possession governance models—that necessitated comprehensive legal reform.
Through rigorous analysis of the IBC's constitutional architecture, operational mechanisms, statutory
safeguards, and adjudicatory frameworks, this paper demonstrates how the Code has functioned as a potent
instrument of corporate governance transformation. The research incorporates analysis of landmark case
law including Essar Steel India Limited and Bhushan Steel Limited, qualitative stakeholder insights, and
empirical evidence of improved recovery metrics. The paper addresses persistent institutional challenges,
including tribunal capacity constraints and operational creditor treatment disparities, while proposing
targeted reforms to enhance effectiveness. The conclusion establishes that the IBC, operating within India's
broader legal and constitutional ecosystem, represents an enduring catalyst for financial discipline,
managerial accountability, and stakeholder transparency, thereby strengthening India's position as an
attractive and credible investment destination.
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1. Introduction: Corporate Governance and the Insolvency Framework

1.1 The Intersection of Insolvency Law and Corporate Governance

The efficacy of a nation's corporate governance infrastructure serves as a critical determinant of its economic
health, financial system stability, and capacity to attract investment. Corporate governance encompasses the
mechanisms, institutions, and relationships through which corporations are directed and controlled,
designed to ensure accountability, transparency, and compliance with applicable legal norms and ethical
standards[1]. Within this broader framework, insolvency law occupies a position of particular significance,
as it establishes the legal and institutional mechanisms through which corporate financial distress is
diagnosed, managed, and resolved.
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The relationship between insolvency law and corporate governance is multi-directional. Robust insolvency
frameworks establish credible enforcement mechanisms that generate ex-ante incentives for responsible
corporate financial management, thereby improving governance practices prospectively. Simultaneously,
the actual operation of insolvency proceedings provides ex-post accountability mechanisms through which
the conduct of failed corporate managers and promoters is subjected to scrutiny and potential sanction. The
architecture of insolvency law—including whether it privileges debtors or creditors, emphasizes
reorganization or liquidation, and permits or restricts reorganization by the incumbent management—
fundamentally shapes corporate governance incentives and behaviors[2].

1.2 Pre-IBC Landscape: Systemic Inadequacies and Governance Failures

Prior to the enactment of the Insolvency and Bankruptcy Code, 2016, India's insolvency resolution
landscape was characterized by fragmentation, procedural complexity, and substantive inadequacy. The
regulatory framework comprised multiple statutes, each addressing different categories of debtors or
creditors, enforced through diverse adjudicatory authorities. This fragmented architecture encompassed the
Companies Act, 1956 (subsequently superseded by the Companies Act, 2013), the Sick Industrial
Companies (Special Provisions) Act, 1985 (SICA), the Recovery of Debts Due to Banks and Financial
Institutions Act, 1993, and the Securitisation and Reconstruction of Financial Assets and Enforcement of
Security Interest Act, 2002[3].This multiplicity of statutory regimes generated several systemic
dysfunctions that had profound implications for corporate governance. First, insolvency proceedings
frequently extended over multiple decades, destroying corporate value and creating perverse incentives for
creditor behavior. Second, the dominant legal framework permitted defaulting promoters and management
to retain substantive control of financially distressed corporations even as liabilities accumulated, creating
significant moral hazard[4]. Third, creditor recovery rates remained persistently low, undermining the credit
market's efficiency and generating cascading effects throughout the financial system. Fourth, informational
asymmetries were substantial, preventing creditors from making well-informed lending and workout
decisions. These institutional failures contributed to the accumulation of non-performing assets (NPAS)
within the Indian banking sector, which reached critical levels by 2015-2016, necessitating comprehensive
legislative reform.

1.3 The Imperative for Reform and the IBC's Enactment

Responding to this institutional crisis, Parliament enacted the Insolvency and Bankruptcy Code, 2016
(hereinafter "the IBC"), which received Presidential assent on May 28, 2016. The IBC emerged from the
recommendations of the Bankruptcy Legislative Reforms Committee (BLRC), chaired by T.K.
Viswanathan, whose November 2015 report emphasized the necessity of transitioning from a debtor-
favoring regime to a creditor-controlled insolvency resolution framework, implementing time-bound
resolution procedures, and prioritizing asset value maximization[5].The IBC represents more than a
technical legislative amendment; rather, it constitutes a comprehensive reimagining of India's insolvency
resolution architecture, reflecting contemporary international best practices while adapting these principles
to the unique constitutional, economic, and social context of India.

The Code's fundamental objectives include consolidating fragmented insolvency law into a unified statutory
regime, establishing time-bound resolution procedures (180 days, extendable to 330 days including
litigation), creating creditor-controlled resolution mechanisms, implementing transparent information
disclosure requirements, and strengthening the enforceability of creditor rights while simultaneously
recognizing stakeholder interests across the distress resolution spectrum.

2. Constitutional Foundations and Statutory Architecture
2.1 Constitutional Framework for Insolvency Jurisdiction
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The constitutional authority for Parliament to enact comprehensive insolvency legislation derives from
Entry 43 of List Il (Concurrent List) of the Seventh Schedule to the Constitution of India, which allocates
authority over "Bankruptcy and insolvency"” to both Union and State legislatures [6]. This constitutional
allocation reflects recognition of insolvency matters as integral to India's federal governance structure,
permitting Parliament to establish uniform national frameworks while accommodating state-level variations
within prescribed parameters. The IBC's constitutional validity and scope have been examined through the
prism of Articles 14 (equality before law), 19 (freedom of speech and trade), and 21 (protection of life and
liberty). Judicial scrutiny has consistently upheld the IBC against challenges that the Code unjustly restricts
fundamental rights or offends constitutional principles, establishing that creditor-protective mechanisms and
promoter disqualifications are constitutionally justified as reasonable restrictions serving compelling state
interests in financial system stability and credit market efficiency[7].

2.2 Structural Organization of the IBC

The IBC comprises 272 sections organized into nine chapters, each addressing distinct dimensions of
insolvency law and procedure. Chapter | establishes preliminary definitions and the IBC's general
framework. Chapters Il and 11l address the insolvency resolution processes for corporate debtors and
individual/partnership debtors respectively. Chapter IV establishes the regulatory infrastructure through the
Insolvency and Bankruptcy Board of India (IBBI). Chapters V and VI address adjudication mechanisms
and creditor claims verification. Chapter V11 addresses resolution and liquidation processes. Chapters VIl1I
and 1X address miscellaneous provisions and amendments to related legislation.

2.3 Key Stakeholder Institutions

2.3.1 The Insolvency and Bankruptcy Board of India (IBBI)

The IBBI functions as the regulatory authority overseeing the IBC's implementation. Established through
Section 188 of the Code, the IBBI possesses regulatory authority over Insolvency Professionals (IPs),
Information Utilities (1Us), and Adjudicating Authorities. The Board promulgates regulations governing
professional conduct standards, information system management, and procedural mechanisms to ensure
consistent application of the IBC's principles across jurisdictions and case categories[8].

2.3.2 Insolvency Professionals (IPs) and Resolution Professionals (RPs)

Insolvency Professionals, regulated under the Insolvency Professionals Regulations, 2016, function as
independent fiduciaries managing distressed corporate entities during insolvency resolution proceedings.
IPs, who must satisfy qualification criteria established by the IBBI (including professional certifications,
examinations, and continuing education requirements), assume critical responsibilities encompassing asset
management, creditor communication, information compilation, resolution applicant evaluation, and
stakeholder coordination.

The Resolution Professional (RP), typically a senior-level IP appointed following creditor committee
approval, serves as the executive administrator of the insolvency resolution process, wielding substantial
authority over corporate debtor management consistent with creditor committee directives[9].

2.3.3 Information Utilities (1Us)

Information Utilities, regulated under the Information Utility Regulations, 2015, function as centralized
repositories for financial and operational data concerning corporate debtors undergoing insolvency
proceedings. 1Us maintain comprehensive databases of financial obligations, creditor claims, court filings,
and resolution proceedings, thereby reducing information asymmetries and enhancing transparency
throughout the insolvency resolution ecosystem[10].

2.3.4 National Company Law Tribunal (NCLT) and Appellate Authority
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The National Company Law Tribunal (NCLT), established through the National Company Law Tribunal
Act, 2015, functions as the primary adjudicating authority for corporate insolvency proceedings.
Comprising judicial members (typically retired judges) and technical members (drawn from accountancy,
law, finance, and management backgrounds), NCLT benches nationwide hear insolvency applications,
resolve stakeholder disputes, approve resolution plans, and oversee liquidation proceedings. Appeals from
NCLT orders are heard by the National Company Law Appellate Tribunal (NCLAT), which provides
appellate review and contributes to consistent interpretation and application of IBC provisions[11].

3. The Paradigm Shift: From Debtor-in-Possession to Creditor-in-Control

3.1 The Debtor-in-Possession Regime: Origins and Implications

India's pre-IBC insolvency framework operated primarily within a debtor-in-possession (DIP) paradigm,
whereby defaulting corporate management retained substantive control over financially distressed entities
throughout insolvency proceedings. This approach, inherited from Anglo-American insolvency
jurisprudence but implemented without corresponding governance safeguards, generated perverse incentive
structures. Defaulting promoters and managers, facing potential loss of control but not immediately
confronted with such loss, possessed neither adequate incentive to cooperate with creditors nor sufficient
pressure to seek rapid resolution [12]. The DIP regime permitted several forms of value-destructive
behavior. Corporate assets could be strategically depreciated or diverted to entities controlled by the same
promoters. Related-party transactions could be structured to favor insider interests at creditor expense.
Critical corporate records and financial information could be withheld or obscured, preventing creditors
from making well-informed decisions regarding restructuring or liquidation. The extended timelines
characteristic of pre-IBC proceedings exacerbated these challenges, permitting value erosion to continue
indefinitely [13].

3.2 The IBC's Creditor-in-Control Regime: Operational Mechanics

The IBC fundamentally reverses the presumption through its creditor-in-control paradigm, operationalized
as follows: Upon NCLT admission of a Corporate Insolvency Resolution Process (CIRP) application, the
powers of the corporate debtor's board of directors are immediately suspended.

An Interim Resolution Professional (IRP), selected from the IBBI-regulated professional cadre, assumes
custody and control of corporate assets and assumes management authority. This transfer of control is
mandatory, automatic, and independent of creditor consent—it is imposed as a matter of law[14]. The IRP's
authority extends to managing corporate operations, accessing financial records and systems,
communicating with stakeholders, and initiating investigation into potentially wrongful corporate
transactions. Critically, the IRP functions as an officer of the court, answerable to the judicial authority and
the creditor community rather than to corporate management or shareholding interests. This structural shift
ensures that managerial decisions during insolvency proceedings prioritize collective creditor recovery
rather than incumbent manager preferences. Subsequently, within mandated timeframes, a Committee of
Creditors (CoC) is constituted, comprising financial creditors whose voting shares are proportional to their
debt exposure. The CoC elects the Resolution Professional (typically confirming or replacing the IRP),
approves key procedural matters, authorizes information disclosure, evaluates resolution proposals, and
ultimately approves or rejects restructuring plans through supermajority voting (66% approval threshold)
[15]. This institutional architecture ensures that those with maximum financial exposure exercise ultimate
decision-making authority, aligning governance incentives with creditor economic interests.

3.3 Governance Implications of the Paradigm Shift

The transition from debtor-in-possession to creditor-in-control regimes generates substantial governance
implications:
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Reduction of Moral Hazard: By eliminating the prospect that defaulting management will retain control
through extended proceedings, the creditor-in-control mechanism generates powerful ex-ante incentives for
responsible financial management and timely default communication. The prospect of immediate loss of
corporate control incentivizes promoters to engage creditors proactively and seek early resolution of
financial difficulties[16].

Alignment of Fiduciary Duty: Within the DIP paradigm, incumbent management possessed ambiguous
fiduciary obligations—whether to shareholders, creditors, or society broadly—permitting self-serving
interpretations. The creditor-in-control regime clarifies fiduciary relationships by vesting management
authority in the RP, whose obligations are expressly directed toward maximizing asset value for creditor
recovery and overall stakeholder welfare[17].

Reduction of Asset-Stripping and Diversion: The RP's independent authority and legal obligation to
preserve and enhance asset value substantively reduce opportunities for asset stripping or strategic diversion.
The RP possesses legal authority to investigate and initiate avoidance actions targeting preferential,
undervalued, fraudulent, and extortionate transactions, thereby recovering assets for the creditor estate[18].
Pressure for Early Resolution: The immediate and irreversible loss of corporate control creates powerful
incentives for early resolution of financial distress. Promoters confronted with certain loss of control have
strong motivation to negotiate exit transactions or restructuring arrangements, potentially accelerating
resolution and preserving economic value that would otherwise erode through prolonged proceedings[19].

4. Transparency, Disclosure, and Accountability Mechanisms

Prior to the IBC, substantial information asymmetries characterized the debtor-creditor relationship.
Financial distressed companies frequently withheld, obscured, or misrepresented information concerning
asset values, liability structures, related-party transactions, and operational challenges. Creditors, lacking
access to authoritative financial information, operated under conditions of profound uncertainty that
impeded sound restructuring decisions and generated adverse selection problems in the debt
market[20]. These informational deficiencies served multiple dysfunctional purposes: they enabled promoter
concealment of asset diversion or misappropriation; they prevented creditors from accurately assessing
distress severity or recovery prospects; they permitted continued operational losses and value destruction
through uninformed decisions; and they contributed to protracted proceedings as creditors engaged in costly,
time-consuming investigation to uncover basic financial information[21].The IBC implements
comprehensive transparency mechanisms designed to radically reduce information asymmetry and enhance
stakeholder access to material information:

Information Memorandum Requirements: The Resolution Professional is statutorily obligated to prepare
comprehensive Information Memoranda (IMs) containing all material financial, operational, and legal
information concerning the corporate debtor. The IM includes detailed asset schedules and valuations,
comprehensive liability listings, audited financial statements, employee registers and compensation
structures, list of secured and unsecured creditors, identified litigation and contingent liabilities, and any
other information prospective bidders require for evaluating restructuring opportunities[22].

Public Announcements and Creditor Notices: Upon CIRP initiation, the RP mandatorily issues public
notices through newspapers and online platforms (including the IBBI website and Information Utility
portals) announcing the insolvency proceedings, inviting creditor claims, and providing procedural
instructions. These announcements ensure that all potential creditors—including operational creditors who
may lack formal documentation of their claims—receive notice and opportunity to participate[23].
Valuation Reports and Asset Assessment: The IBC mandates appointment of independent, 1BBI-
regulated valuers to assess fair market value and liquidation value of corporate assets. Two registered
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valuers prepare valuations employing comparable methodologies, reducing scope for arbitrary or biased
valuations. These valuations provide the Committee of Creditors and prospective bidders with authoritative
asset value estimates essential for informed decision-making regarding restructuring plans[24].

Regular CoC Reporting: The Resolution Professional is obligated to provide regular, comprehensive
reports to the Committee of Creditors detailing claims received, assets managed, bidder expressions of
interest, negotiations with potential resolution applicants, and other material matters affecting the insolvency
process. This regular reporting enables creditor oversight and ensures that the RP's actions remain
responsive to creditor interests[25].

Judicial Oversight and NCLT Scrutiny: All material CIRP decisions—including application admission,
plan approval, and resolution plan confirmation—are subject to judicial scrutiny by the NCLT. The tribunal
examines not only whether decisions comply with IBC provisions but also whether procedures employed
were fair and whether outcomes are commercially reasonable. This judicial oversight constitutes an external
accountability mechanism complementing internal creditor oversight[26].

4.1 Impact on Corporate Transparency Culture

The mandatory transparency regimes established by the IBC generate spillover effects extending beyond
insolvency proceedings themselves. The prospect that financial distress will trigger comprehensive external
scrutiny of corporate records, transactions, and asset movements creates powerful ex-ante incentives for
companies to maintain accurate financial records, implement robust internal controls, and conduct business
through arm'’s length transactions rather than self-dealing arrangements. This transparency "deterrent effect"
contributes to improved governance practices even among non-distressed corporations that adopt enhanced
disclosure and control practices to minimize insolvency risk[27].

5. Creditor Empowerment and Enforcement Mechanisms

Prior to the IBC, Indian creditors facing default confronted multiple obstacles to effective enforcement. The
legal framework fractured enforcement authority across multiple statutes and adjudicatory bodies, each with
distinct procedures, proof requirements, and timelines. Litigation in conventional civil courts consumed
years. Debtors possessed multiple procedural tools for delay, including applications for extension, appeals,
and interlocutory proceedings. Even after obtaining judgment, execution remained protracted and frequently
yielded minimal recovery as assets were concealed or dissipated during prolonged procedures[28].This
weak enforcement environment generated severe credit market consequences. Lenders, recognizing
minimal probability of full recovery through legal enforcement, either declined to extend credit to risky
borrowers (reducing overall credit availability) or imposed substantial risk premiums that increased
borrowing costs across the economy. Information asymmetries permitted opportunistic borrowers to access
credit despite weak repayment capacity, generating adverse selection problems. This weak creditor position
contributed materially to the accumulation of non-performing assets within the banking system by 2015-
2016[29].

5.1 IBC Creditor Empowerment Mechanisms

The IBC implements multiple mechanisms designed to dramatically enhance creditor enforcement authority
and Both financial creditors (Section 7) and operational creditors (Section 9) possess statutory rights to
initiate CIRP proceedings. Financial creditors may initiate upon any default of the specified threshold (INR
1 crore); operational creditors may initiate following creditor notice to the debtor and debtor failure to
respond or pay within 10 days. This right to initiate provides creditors with autonomous enforcement
mechanisms independent of debtor consent or cooperation[30]. The CoC, comprising financial creditors
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voting in proportion to their debt exposure, exercises ultimate decision-making authority over key
insolvency matters. The CoC appoints and may replace the Resolution Professional, approves the
information memorandum governing bidder solicitation, evaluates and approves restructuring proposals
(subject only to 66% supermajority voting requirement and NCLT compliance review), and directs the RP
regarding material procedural matters[31].

Primacy of Creditor Commercial Judgment: In landmark decisions including Essar Steel India Limited
v. Resolution Professional (2019), the Supreme Court established that NCLT review of resolution plans is
limited to ensuring compliance with IBC provisions; the tribunal may not substitute its own judgment for
that of the Committee of Creditors regarding commercial wisdom.

This jurisprudence establishes that creditors, as those bearing financial consequences, possess ultimate
decision-making authority concerning restructuring terms and conditions[32].

Asset Recovery and Avoidance Actions: The IBC provides the Resolution Professional with substantial
authority to investigate corporate transactions and initiate avoidance actions targeting preferential
transactions (Section 43), undervalued transactions (Section 50), fraudulent transactions (Section 54), and
extortionate transactions (Section 55). These provisions enable asset recovery, restoring value to the creditor
estate. The burden of proof shifts toward the transacting parties, requiring them to establish that transactions
were executed in the ordinary course of business and not preferential or undervalued [33].

Shortened Resolution Timelines: The IBC imposes mandatory timelines (180 days for CIRP, extendable
to 330 days maximum including litigation) that prevent indefinite delay. These shortened timelines ensure
that creditors obtain resolution certainty within specified periods, permitting more accurate creditor
recovery forecasting and reducing value erosion through protracted procedures.

5.2 Empirical Evidence of Improved Creditor Recovery

Empirical data compiled by the IBBI demonstrates substantial improvements in creditor recovery rates post-
IBC. Pre-IBC recovery through conventional litigation averaged 20-30% of outstanding debt over extended
periods (frequently 10+ years). Post-1BC recovery through CIRP has averaged 40-50% of financial debt (in
many categories, with case-specific variation based on asset quality and resolution market competition).
This approximately 50% improvement in recovery rates reflects the creditor empowerment mechanisms
established by the IBC.

6. The Corporate Insolvency Resolution Process (CIRP): Operational Architecture
The CIRP commences when a creditor (financial or operational) or the corporate debtor files an application
before the NCLT, accompanied by evidence of default. The NCLT, upon filing, possesses 14 days to verify
existence of default and determine whether statutory prerequisites for admission are satisfied. Upon
verification, the NCLT issues an admission order, which triggers automatic moratorium (Section 14)
prohibiting creditor commencement or continuation of legal proceedings against the corporate debtor,
preventing asset transfer, restricting foreclosure of security interests, and preventing termination of ongoing
contracts. The moratorium mechanism serves critical governance and restructuring objectives. First, it
prevents destructive creditor competition in which each creditor seeks to recover claims prior to other
creditors, potentially destroying corporate value. Second, it provides breathing space permitting the
corporate debtor to continue operations as a going concern while restructuring is evaluated. Third, it prevents
opportunistic asset seizure that might destroy value through forced piecemeal liquidation and the
moratorium remains in effect throughout the CIRP and typically extends through plan implementation.

6.2 Interim Resolution Professional and Committee of Creditors Constitution
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Upon CIRP admission, an Interim Resolution Professional (IRP) is appointed within 24 hours. The IRP
immediately assumes custody of corporate assets and management authority, assuming powers previously
exercised by the board of directors.

The IRP's initial responsibilities include investigating corporate assets and liabilities, collecting creditor
claims, verifying claim authenticity, preparing preliminary financial information, and constituting the
Committee of Creditors and The Committee of Creditors comprises financial creditors (banks, financial
institutions, secured creditors) whose voting shares are allocated in proportion to their financial debt
exposure. Operational creditors (suppliers, employees, government authorities) may participate as non-
voting members or request CoC consideration of their claims through specified procedures. This financial
creditor primacy reflects recognition that financial creditors bear maximum financial exposure and possess
sophisticated capacity to evaluate restructuring alternatives. The Resolution Professional, within 30 days of
IRP appointment, presents nomination recommendations to the CoC for Resolution Professional
designation. The CoC typically confirms the IRP as RP or appoints alternative candidates. The RP then
prepares comprehensive Information Memoranda containing all material financial, operational, and legal
information, distributes these memoranda to prospective resolution applicants (which may include new third
parties, existing shareholders, or management buyout proponents, subject to Section 29A disqualifications),
and invites bidders to submit restructuring proposals[40].Resolution applicants evaluate the corporate
debtor's situation and develop restructuring plans detailing proposed operational improvements, financial
restructuring, management changes, and debtor obligations. Plans must include provisions for repayment of
debts, employee protections, management structure, and other necessary elements. Prospective bidders
undergo eligibility verification to ensure they do not fall within Section 29A disqualifications (which
exclude promoters of the corporate debtor, persons substantially connected to the debtor, persons
disqualified under competition law, and persons in default on prior financial obligations). The RP evaluates
all submitted plans for technical compliance with IBC provisions and operational feasibility. The RP then
presents all eligible plans to the Committee of Creditors for evaluation and approval. The CoC appraises
plans based on projected financial recovery, proposed restructuring credibility, bidder financial capacity,
and overall value realization for creditors. The CoC approves a plan through supermajority voting (66%
approval threshold).

6.3 Judicial Approval and Plan Implementation

Once the CoC approves a resolution plan, the plan is submitted to the NCLT for judicial approval. The
NCLT examines whether the plan complies with IBC provisions, provides for fair treatment of all
stakeholder categories, allocates distributions in accordance with statutory priority structures, and satisfies
the "test of feasibility" requiring credible assessment that the plan is implementable and will generate
projected recovery. The NCLT retains jurisdiction to ensure procedural fairness but, per Supreme Court
jurisprudence, does not substitute its judgment for that of the CoC regarding commercial terms]. Upon
NCLT approval, the resolution plan becomes binding on all stakeholders, including the corporate debtor, its
employees, members, creditors, guarantors, and government entities. Implementation commences under the
oversight of the RP and subject to NCLT continuing jurisdiction. Implementation typically extends 18-24
months following plan approval. If no approved plan emerges within the statutory timeframe (or if an
approved plan is rejected by NCLT for legal deficiency or deemed infeasible), the corporate debtor proceeds
to liquidation. A liquidator is appointed to assume asset custody, conduct orderly asset sales, and distribute
proceeds according to the statutory waterfall mechanism established in Section 53.

This waterfall prioritizes payments in the following order: (1) liquidation process costs; (2) workmen's dues;
(3) unsecured creditor claims; and (4) shareholder interests. This transparent, statutorily defined distribution
order reduces disputes and provides creditors with certain knowledge regarding recovery prospects.

7. Judicial Adjudication: NCLT and Appellate Oversight
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7.1 NCLT Institutional Framework

The National Company Law Tribunal, comprising a mix of judicial and technical expertise, functions as the
primary insolvency adjudicator. NCLT benches across multiple jurisdictions hear insolvency applications,
resolve disputes concerning claims, creditor rights, and plan approval, and oversee resolution and liquidation
processes. Judicial members, typically drawn from retired judiciary, bring legal expertise and procedural
fairness sensibilities and Technical members, drawn from accountancy, finance, law, and management
backgrounds, contribute specialized expertise relevant to corporate restructuring and financial assessment.
NCLT authority encompasses admitting or rejecting CIRP applications, approving or rejecting plan
submissions, adjudicating disputes between creditors or between creditors and the corporate debtor,
directing the Resolution Professional, and overseeing compliance with IBC statutory and regulatory
requirements. NCLT orders possess coercive authority backed by contempt power, enabling tribunal
enforcement of orders and directions.

7.2 Appellate Review and Jurisprudential Development

Appeals from NCLT orders are heard by the National Company Law Appellate Tribunal (NCLAT), which
provides appellate review ensuring consistency of IBC interpretation and application across jurisdictions.
NCLAT jurisprudence addresses complex interpretive questions concerning creditor classification, plan
confirmation standards, avoidance action applicability, and procedural requirements. Decisions by NCLAT
establish precedents that shape insolvency practice and guide lower tribunal decisions. Further appeals from
NCLAT orders may be filed with the Supreme Court of India, which has jurisdiction to address matters of
constitutional significance or where NCLAT decisions are deemed erroneous on issues of law. Landmark
Supreme Court decisions including those in Essar Steel and Bhushan Steel proceedings have articulated
foundational principles concerning creditor decision-making primacy, plan confirmation standards, and the
NCLT's proper scope of review.

7.3 Institutional Challenges: Capacity and Timeliness

Despite NCLT and NCLAT's critical institutional role, both bodies have encountered substantial capacity
constraints. Rising insolvency caseloads (thousands of CIRP applications annually) have generated
significant pendency, with many NCLT benches reporting backlogs of 12-18 months or longer. Judicial and
technical member vacancies remain chronically unfilled. Physical infrastructure limitations, including
insufficient courtrooms, supporting staff, and information technology systems, further constrain tribunal
capacity. These institutional constraints have resulted in delayed admission decisions, protracted hearing
schedules, and extended proceedings that undermine the IBC's time-bound resolution objectives.
Addressing these capacity constraints through bench strengthening, infrastructure investment, and process
optimization remains an urgent institutional priority.

8. Landmark Cases and Jurisprudential Development

8.1 Essar Steel India Limited

The Essar Steel proceedings represent one of India's largest and most complex CIRP cases, involving
approximately INR 42,000 crores of financial debt and the case involved multiple stages of bidding,
including unsuccessful initial bidding rounds and ultimately successful acquisition by ArcelorMittal
(following legislative amendments permitting foreign acquirers). The Supreme Court's Essar Steel decision
(2019) established foundational jurisprudence affirming creditor (CoC) decision-making primacy,
establishing that NCLT review is limited to ensuring procedural compliance and legal sufficiency without
substituting commercial judgment. The decision affirmed that creditors, as those bearing financial
consequences, should control restructuring terms.

8.2 Bhushan Steel Limited

The Bhushan Steel case involved approximately INR 45,000 crores of outstanding debt and culminated in
successful acquisition by Tata Steel, resulting in improved operational performance post-resolution. The
case's significance extended to jurisprudential development regarding promoter disqualifications, bidding
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processes, and the treatment of minority creditor concerns. The case demonstrated practical value realization
through competitive asset transfer, with post-acquisition operational metrics indicating enhanced efficiency
under new management.

8.3 Alok Industries Limited

The Alok Industries CIRP involved the textile industry and featured complex intra-group transactions and
extended litigation. The case presented challenges concerning resolution plan viability assessment, creditor
treatment equity, and management transition mechanisms. The ultimate outcome, while involving
substantial creditor recoveries relative to liquidation alternatives, was subject to extended proceedings that
highlighted continuing procedural challenges in complex, multiparty restructurings.

9. Corporate Governance Transformation: Mechanisms and Evidence

9.1 Financial Discipline and Debt Management Culture

The IBC has generated substantial shifts in Indian corporate approaches to financial management. The
credible prospect that financial distress will trigger comprehensive external scrutiny, management
replacement, and potential loss of control has incentivized companies to maintain tighter financial controls,
preserve higher liquidity buffers, and manage debt obligations with greater discipline. Lending institutions,
enjoying improved recovery prospects through IBC mechanisms, have become more willing to extend
credit, contributing to improved capital availability for viable enterprises.

9.2 Transparency and Disclosure Improvements

Beyond insolvency proceedings themselves, the IBC has contributed to broader corporate transparency
improvements. Companies, recognizing that financial distress may trigger the comprehensive Information
Memorandum disclosure processes established by the IBC, have adopted enhanced financial disclosure
practices to demonstrate solvency and obviate insolvency risk. This "preemptive transparency™ contributes
to more informed capital markets and improved stakeholder protection.

9.3 Independent Director Strengthening

While not directly mandated by the IBC, the Code's emphasis on accountability and financial discipline has
indirectly contributed to strengthening independent director roles.

Empirical research by the IBBI indicates that companies subject to higher insolvency risk or those seeking
to demonstrate governance strength have increasingly appointed truly independent directors with relevant
expertise to strengthen board-level financial oversight and risk management. Independent directors now
receive heightened scrutiny regarding their role in preventing insolvency and addressing warning signs of
financial distress.

9.4 Out-of-Court Settlements and Proactive Restructuring

A qualitative governance transformation has emerged through increased out-of-court settlements and
proactive restructuring. Creditors and debtors, recognizing the IBC's efficiency and the certainty of CIRP
procedures, have increasingly negotiated restructuring arrangements outside formal insolvency proceedings.
This "pull effect” of the IBC has created powerful incentives for early, consensual resolution of financial
distress before formal insolvency becomes necessary. Such proactive restructuring typically preserves more
value and requires less creditor and judicial resources compared to formal CIRP.

10. Persistent Challenges and Reform Imperatives

Despite the IBC's transformative potential, persistent institutional challenges continue to constrain
effectiveness. NCLT and NCLAT capacity limitations have resulted in protracted proceedings that
undermine time-bound resolution objectives. Bench strengthening, infrastructure investment, and case
management process optimization remain urgent priorities. While the IBC provides operational creditors
(suppliers, employees) with rights to initiate CIRP, their subsequent role in resolution processes remains
limited. Operational creditors receive only subordinated distributions in the statutory waterfall, and their
participation in plan evaluation is restricted compared to financial creditors. Ongoing policy debates address

h

PAG
[JCRT2511882 | International Journal of Creative Research Thoughts (IJCRT) www.ijcrt.org E \*
MER
GEF
ORM



http://www.ijcrt.org/

www.ijcrt.org © 2025 IJCRT | Volume 13, Issue 11 November 2025 | ISSN: 2320-2882

whether enhanced operational creditor participation protections are warranted. Complex corporate groups
with multiple interconnected entities present formidable challenges in IBC proceedings, requiring
consolidation of separate CIRPs, allocation of inter-company debt, and disentanglement of cross-entity
guarantees. Specialized legal frameworks for coordinated group insolvency proceedings remain
underdeveloped relative to international comparative practices.

10.4 Cross-Border Insolvency

Multinational corporate groups with assets and operations across multiple jurisdictions present challenges
that the IBC's domestic orientation inadequately addresses.

Mechanisms for coordinating Indian insolvency proceedings with equivalent proceedings in foreign
jurisdictions remain limited. India's accession to the UNCITRAL Model Law on Cross-Border Insolvency
has been contemplated but not yet implemented.

11. Conclusion: The IBC as Catalyst for Corporate Governance Transformation

The Insolvency and Bankruptcy Code, 2016, represents a watershed moment in Indian corporate law and
economic policy. Enacted to address systemic insolvency law inadequacies and mounting non-performing
asset crises, the IBC has emerged as a transformative instrument reshaping corporate governance across
India's economic landscape. The Code's foundational contribution lies in its paradigm shift from debtor-in-
possession to creditor-in-control regimes. By establishing that defaulting corporate management will
immediately and irreversibly lose control upon insolvency proceedings initiation, the IBC generates
powerful ex-ante incentives for responsible financial management and early default communication.

The threat of control loss deters value-destructive managerial behavior and encourages proactive financial
discipline. Simultaneously, the IBC's transparency and disclosure mandates establish unprecedented levels
of information availability throughout insolvency proceedings. Information Memoranda, public
announcements, independent valuations, and regular creditor reporting combine to reduce information
asymmetries and enable informed stakeholder decision-making. This transparency reinforces accountability
mechanisms and facilitates efficient market pricing of distressed assets. The Code's creditor empowerment
mechanisms—including rights to initiate insolvency, Committee of Creditors decision-making authority,
and strengthened asset recovery tools—have fundamentally rebalanced power relationships within the credit
market. Creditors, now possessing credible enforcement mechanisms and ultimate control over restructuring
outcomes, exercise enhanced bargaining power that compels debtor responsiveness and accountability.
Empirical evidence demonstrates quantifiable improvements in creditor recovery rates, shortened resolution
timelines (relative to pre-IBC patterns), and measurable shifts in corporate financial discipline. Landmark
case law and jurisprudential development have established stable legal precedents that provide predictability
and consistency across diverse insolvency contexts. Yet challenges persist. Tribunal capacity constraints
continue to impede timely resolution. Operational creditor protections remain comparatively limited. Group
insolvency and cross-border insolvency frameworks require continued development. Addressing these
challenges through targeted reform, institutional strengthening, and continued jurisprudential evolution will
be essential for maximizing the IBC's governance transformation potential. In conclusion, the Insolvency
and Bankruptcy Code represents far more than technical procedural reform; it constitutes a fundamental
reimagining of corporate governance incentives, accountability relationships, and creditor protections
within India's economic system. By establishing credible consequences for financial mismanagement,
imposing transparency requirements, and empowering creditors with meaningful enforcement mechanisms,
the IBC has created structural conditions conducive to improved corporate governance practices and
enhanced financial system stability. As the Code matures through continued implementation, jurisprudential
development, and institutional refinement, its role as a cornerstone of Indian corporate governance and a
driver of sustainable economic growth will likely expand substantially.
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