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ABSTARCT

The criminalization of marital rape remains one of the most crucial yet unresolved aspects of gender
justice in contemporary legal discourse. While many developed nations have taken definitive steps to
recognize non-consensual sexual acts within marriage as a serious offence, India continues to uphold the
marital exemption under Exception 2 of Section 375 of the Indian Penal Code. This exemption, which
implies perpetual consent by a wife to sexual intercourse with her husband, stands in stark contrast to
constitutional principles of equality, dignity, and personal liberty. This research paper provides a
comprehensive examination of the evolution of marital rape laws, focusing on the Indian context and
comparing it with legal developments in countries such as the United Kingdom, the United States,
Australia, and select European jurisdictions.

The study employs a doctrinal and analytical methodology, drawing on statutory provisions, judicial
decisions, and international human rights instruments such as the Convention on the Elimination of All
Forms of Discrimination Against Women (CEDAW). It investigates how developed nations have moved
away from patriarchal doctrines of implied consent and embraced consent-based sexual offence laws that
safeguard individual autonomy within marriage. The analysis also highlights the socio-cultural barriers,
evidentiary challenges, and institutional resistance that have hindered reform efforts in India.
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The paper concludes that the non-recognition of marital rape as a criminal offence in India not only
perpetuates gender inequality but also undermines the State’s obligation to protect women from violence
in all spheres of lifel. It argues for the urgent repeal of the marital rape exemption, adoption of a consent-
centric legal framework, and implementation of survivor-sensitive policies and support mechanisms.
Ultimately, criminalizing marital rape is not merely a legislative reform but a necessary step toward
fulfilling India’s constitutional promises and aligning its legal system with international standards of
justice, equality, and human rights.

INTRODUCTION

The criminalization of marital rape stands at the intersection of law, morality, gender relations, and human
rights. It challenges deep-rooted assumptions about marriage, consent, and the nature of sexual relations
within the family. Historically, marriage was viewed as a contract that automatically granted the husband
conjugal rights over his wife’s body, reflecting a patriarchal understanding that women were the property
or dependents of their husbands. This belief, which found legitimacy in colonial and religious laws, has
long denied women their fundamental right to bodily autonomy and consent within the institution of
marriage. The notion that a wife cannot refuse her husband sexual access continues to persist in legal
systems influenced by outdated moral and social constructs.

In India, this regressive mindset still finds formal expression in the criminal law. Section 375 of the Indian
Penal Code defines rape and sets out its exceptions, one of which explicitly states that sexual intercourse
by a man with his wife, if she is above the age of eighteen, does not amount to rape. This provision,
known as Exception 2 to Section 375, effectively legalizes non-consensual sex within marriage. Despite
major advances in gender equality jurisprudence and the recognition of women’s rights in other domains,
this exception continues to reflect an institutional acceptance of unequal power dynamics within marriage.
It undermines the principles of equality, dignity, and personal liberty enshrined in the Indian Constitution
and contradicts India’s obligations under international human rights conventions.

In stark contrast, most developed nations have long moved beyond such patriarchal remnants. The
transformation began with landmark judicial and legislative actions that redefined the meaning of consent
and rejected the archaic doctrine of implied consent within marriage. The United Kingdom’s historic
judgment in R v R (1991) abolished the marital rape exemption, affirming that a husband could be guilty
of raping his wife?. This decision marked a significant shift in legal and social attitudes toward sexual
autonomy. Similarly, in the United States, the process of reform occurred state by state, with all fifty states
eventually recognizing marital rape as a criminal offence by the early 1990s. Australia, too, underwent a
progressive evolution, where each state and territory abolished the marital rape exemption through
legislative amendments. These developments illustrate a global consensus among developed nations that
consent is central to all sexual relations, regardless of marital status.

The persistence of the marital rape exemption in India reflects not merely a legal gap but a broader social
and institutional resistance to acknowledging sexual violence within marriage. Deeply ingrained cultural
beliefs about marital privacy, family honor, and the sanctity of marriage continue to discourage open
discussion and legal recognition of the problem. Many policymakers fear that criminalizing marital rape
could destabilize the family structure or lead to misuse of the law. However, such arguments fail to
recognize that the family itself cannot be a space where fundamental rights are suspended. Protecting the
institution of marriage cannot come at the cost of denying justice and bodily autonomy to women.

This research paper seeks to explore the historical, legal, and social dimensions of marital rape through a
comparative study of India and select developed nations. By examining statutory provisions, judicial
precedents, and policy approaches, it aims to identify the reasons behind India’s legislative inaction and
draw lessons from jurisdictions that have successfully implemented reforms. The study adopts a rights-

! Justice J.S. Verma Committee Report on Amendments to Criminal Law, Government of India, 2013.
2R Vv R[1991] 1 All ER 747 (House of Lords).
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based approach, emphasizing the significance of consent as the foundation of sexual relations and the
necessity of aligning domestic laws with international standards of equality and justice.

Ultimately, the paper argues that criminalizing marital rape is not a radical or Western concept but a
necessary step toward realizing the constitutional promises of dignity, equality, and personal liberty for
women in India. It contends that recognizing marital rape as a crime would not threaten the institution of
marriage but strengthen it by basing it on mutual respect, consent, and equality. Legal reform in this area
would not only bring India in line with global human rights norms but also mark a decisive step toward
transforming marriage from a hierarchical institution into one grounded in partnership and mutual
autonomy.

Historical Background

The roots of the marital rape exemption can be traced back to early English common law, particularly to
the seventeenth-century jurist Sir Matthew Hale, who stated that a husband could not be guilty of raping
his wife because marriage implied permanent consent®. This doctrine of “implied consent” became deeply
entrenched in legal systems influenced by British colonial law, including India.

During the colonial era, the British introduced the Indian Penal Code (IPC) of 1860, drafted under the
supervision of Lord Macaulay*.The IPC reflected Victorian moral and social beliefs, including the sanctity
of marriage and the presumption that sexual relations within marriage were beyond the purview of law.
Consequently, the marital rape exemption was codified under Section 375, where it still persists.

After independence, India undertook several criminal law reforms, especially after major public
movements demanding justice for victims of sexual violence. The Criminal Law (Amendment) Act of
2013, enacted following the Nirbhaya case, expanded the definition of rape and introduced stringent
penalties®. However, the marital rape exemption was deliberately retained. Lawmakers often justified this
on the grounds of preserving marital harmony and preventing potential misuse, arguments rooted in
patriarchal notions of family and gender roles.

The continued existence of this exception reveals the lingering influence of colonial legal ideology and
societal reluctance to recognize women’s sexual autonomy within marriage. It stands as one of the last
vestiges of an outdated legal framework that treats marriage as a shield against accountability.

Theoretical Framework

The debate over criminalizing marital rape is anchored in two contrasting paradigms — the patriarchal
framework and the rights-based framework.

The patriarchal framework conceives marriage as a private and sacred institution, insulated from external
interference. Within this model, sexual relations are regarded as a husband’s conjugal right and a wife’s
marital obligation. This view is grounded in traditional and cultural narratives that prioritize family
stability over individual rights and tends to overlook the woman’s autonomy and consent.

The rights-based framework, on the other hand, emphasizes equality, autonomy, and human dignity. It
maintains that marriage does not extinguish a person’s right to control their own body or withdraw
consent. Feminist legal scholars argue that the marital rape exemption institutionalizes gender inequality
by denying women full protection under rape laws. From a constitutional standpoint, this approach aligns

3 SIR MATTHEW HALE,HISTORY OF THE PLEAS OF THR CROWN (1736), VOL. 1, P.629.
4Indian Penal Code,1860,Section 375, Exception 2.
> Justice J.S Verma Committee Report on Amendments to Criminal Law , Government of India , 2013
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with the guarantees of equality, liberty, and non-discrimination enshrined in Articles 14, 15, and 21 of the
Indian Constitution®,

International human rights standards, such as the Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW), reinforce this rights-based perspective’. Many developed
nations have adopted this view, criminalizing marital rape and redefining marriage as a partnership based
on consent and mutual respect. This transformation reflects a global recognition that personal liberty and
bodily integrity cannot be compromised by marital status.

Legal Framework in India
1. Statutory Provisions under the Indian Penal Code

The Indian Penal Code, 1860 (IPC), under Section 375, defines rape as an act of sexual intercourse
committed under specified coercive or non-consensual circumstances. However, Exception 2 to this
section explicitly states that sexual intercourse by a man with his own wife, if she is not under eighteen
years of age, shall not be considered rape. This clause provides immunity to husbands for acts that would
otherwise constitute rape if committed outside marriage. The provision, a colonial legacy, reflects the
outdated notion of irrevocable consent within marriage and contradicts modern understandings of
autonomy and bodily integrity?®.

While India has undertaken significant reforms to address sexual violence — particularly through the
Criminal Law (Amendment) Act, 2013 — the marital rape exemption has remained untouched. Even the
Justice J.S. Verma Committee, constituted after the 2012 Nirbhaya case, strongly recommended that
marital rape be criminalized, observing that marriage cannot be a license for sexual violence. Despite this,
successive governments have argued that such a move could destabilize the institution of marriage and be
misused, thereby stalling reform®.

2. Judicial Interpretation

The Indian judiciary has cautiously addressed the issue of marital rape, often limiting itself to
interpretation within existing legal boundaries. In Independent Thought v. Union of India (2017), the
Supreme Court held that sexual intercourse with a wife below eighteen years of age constitutes rape, thus
partially reading down Exception 2 to Section 375. This landmark judgment recognized that the marital
relationship does not override a woman’s right to bodily autonomy and dignity*°.

Several High Courts have also acknowledged marital rape as a form of cruelty under matrimonial laws,
even though it remains outside the scope of criminal prosecution. For instance, in Ritual Joseph v. State
of Kerala (2019), the Kerala High Court held that forced sexual intercourse within marriage can amount
to mental and physical cruelty, forming valid grounds for divorce. Yet, these judgments, while
progressive, cannot substitute for legislative reform.

The Delhi High Court’s split verdict in RIT Foundation v. Union of India (2022) further highlights
this judicial dilemma. One judge struck down the marital rape exception as unconstitutional, while the
other upheld it, deferring to Parliament for reform. The matter is now pending before the Supreme Court,
awaiting final adjudication®?.

6 Maneka Gandhi v. Union of India, AIR 1978 SC 597
7 Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW), United Nations, 1979
8 Indian Penal Code, 1860, Section 375, Exception 2.
9 Justice J.S Verma Committee Report on Amendments to Criminal Law (2013), Ministry of Home Affairs, Government of india
% Independent Thought v. Union of India,(2017) 10 SCC 800.
1 RIT Foundation v. Union of India, W.P . (C) No. 248/2015,Delhi High Court (2022)
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3. Constitutional and Human Rights Dimensions

The marital rape exemption raises serious concerns under Articles 14, 15, and 21 of the Indian
Constitution. It discriminates against married women by denying them equal protection of the law and
violates their right to dignity, bodily integrity, and personal liberty. In Suchita Srivastava v. Chandigarh
Administration (2009), the Supreme Court emphasized that reproductive and sexual autonomy form
essential components of the right to life and personal liberty*2,

From a human rights perspective, retaining the exemption also contradicts India’s international obligations
under the Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)
and the Universal Declaration of Human Rights (UDHR). These instruments mandate states to
eliminate gender-based violence in all forms, including within marriage. Criminalizing marital rape would
thus not only strengthen India’s domestic constitutional commitments but also align it with global human
rights standards.

Comparative Legal Perspectives: Developed Nations
1. United Kingdom

The evolution of marital rape laws in the United Kingdom represents one of the most significant shifts in
criminal jurisprudence regarding sexual autonomy. Historically, British common law was the origin of the
so-called “marital rape exemption,” grounded in the 17th-century statement of Sir Matthew Hale, who
declared that a husband could not be guilty of raping his lawful wife since marriage implied permanent
consent. This doctrine continued to shape British legal thought for centuries.

The turning point came with the landmark case of R v R (1991), where the House of Lords unequivocally
abolished the marital rape exemption, holding that marriage does not extinguish a woman’s right to refuse
sexual intercourse. The judgment declared that the idea of irrevocable consent was “anachronistic and
offensive to the dignity of women.® Subsequently, the Sexual Offences Act, 2003 further modernized
British rape law, defining consent explicitly and ensuring that marital status bears no relevance to the
offence.

This development marked a fundamental recognition that the right to bodily integrity and consent applies
equally within marriage. The UK’s approach now reflects a rights-based understanding of marriage as a
partnership between equals, rather than a hierarchical relationship of dominance and subordination.

2. United States of America

In the United States, the criminalization of marital rape evolved gradually through state-level reforms
rather than a single national statute. Historically, most American states adopted the English common law
rule exempting husbands from prosecution for rape of their wives. However, the feminist movement of the
1970s and 1980s played a pivotal role in challenging these outdated norms.

Oregon became the first state to criminalize marital rape in 1975, following the case of Oregon v.
Rideout, which generated nationwide debate about consent within marriage. Over the next two decades,
every state progressively repealed the exemption, and by the early 1990s, all fifty states recognized marital
rape as a criminal offence in some form*#,

Despite this progress, differences remain in the degree of punishment and evidentiary standards among
states. Nevertheless, the central legal principle is clear: marriage does not constitute consent. American

12 Sychita Srivastava v. Chandigarh Administration (2009) 9 SCC 1
3R VR (1991) 1 ALL ER 747 (HL)
14 Oregon v. Rideout 583P.2D781 ( Or. Ct. App. 1978)
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jurisprudence treats forced sex within marriage as an act of violence rather than a private domestic matter.
This shift reflects a broader societal acknowledgment of gender equality and the constitutional protection
of individual liberty under the 14th Amendment.

3. Australia

Australia’s approach to criminalizing marital rape evolved through a combination of judicial recognition
and legislative reform across its states and territories. The earliest reforms took place in the state of South
Australia in 1976, which explicitly removed the marital rape exemption from its criminal code. Other
states followed suit over the next decade, and by 1992, marital rape was criminalized nationwide*®.

Australian courts have played a critical role in reinforcing the principle that marriage does not negate
consent. In R v L (1991), the High Court of Australia held that a husband could be prosecuted for raping
his wife, affirming that “the notion of irrevocable consent is no longer acceptable in law.!®” The ruling
emphasized that sexual autonomy is an inalienable right, and the institution of marriage cannot override
personal liberty.

Australia’s reforms were also influenced by international human rights principles and growing feminist
advocacy. By framing rape within marriage as a violation of human rights rather than merely a moral
issue, Australian law set a powerful precedent for countries still grappling with patriarchal legal legacies,
such as India.

4. Comparative Analysis

The experiences of the United Kingdom, the United States, and Australia demonstrate a clear global trend
toward recognizing marital rape as a serious criminal offence. Each of these nations rejected the historical
doctrine of implied consent, replacing it with a modern, rights-oriented understanding of consent and
equality. These reforms were driven not only by changing social attitudes but also by an acknowledgment
that the law must protect individuals from violence, even within the private sphere of marriage.

In contrast, India’s continued retention of the marital rape exemption under Exception 2 to Section 375
IPC places it at odds with these developed jurisdictions. The comparative analysis reveals that legal
reform is not only feasible but also essential to fulfill constitutional promises of equality and dignity.
Lessons from these nations show that criminalizing marital rape does not erode the sanctity of marriage —
rather, it strengthens the institution by grounding it in mutual respect and consent'’.

Socio-Cultural Barriers and Challenges in Criminalizing Marital Rape in India
1. Deep-Rooted Patriarchal Mindset

One of the foremost obstacles to criminalizing marital rape in India lies in the deeply entrenched
patriarchal mindset that governs both law and society. Traditional Indian culture has long viewed marriage
as a sacred, indissoluble bond that grants the husband conjugal rights and imposes upon the wife a duty of
submission. This belief system stems from centuries-old customs that treat women as dependents,
subservient to the authority of their husbands. As a result, forced sexual intercourse within marriage is
often dismissed as a private matter, not a crime?®,

Patriarchy continues to shape public perception and policymaking. Many still hold the view that
recognizing marital rape as an offence would erode the sanctity of marriage and destabilize family

15 South Austrailian Criminal Law Consolidation (Rape and Other Sexual Offences ) Amendment Act, 1976

16 R v L (1991) 174CLR379(High Court Of Austrailia)

7 Law Commission Of India , Consultation Paper on Reform of Family Law , Report No. 266(2018)

18 Flavia Agnes , Law, Justice and Gender , Family Law and Constitution Provisions of India ,Oxford University Press, 2011
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structures. This resistance is reinforced by the notion that sexual relations are an essential aspect of marital
obligations, and denying consent is contrary to cultural expectations of a “dutiful wife.” Consequently, the
autonomy of women within marriage is frequently undermined, and their experiences of sexual violence
are trivialized or normalized.

2. The Myth of Marital Harmony and Misuse Argument

A recurring justification for retaining the marital rape exemption is the belief that criminalization could
destroy marital harmony and lead to the misuse of the law. Lawmakers and policymakers often argue that
such legislation could be exploited in matrimonial disputes or divorce proceedings. However, this
argument ignores the broader reality that the criminal justice system already deals with misuse risks in
other contexts, such as false dowry or domestic violence cases, without abolishing those laws*®.

The “misuse narrative” perpetuates the stereotype that women are inherently untrustworthy or vindictive,
thereby silencing genuine victims. It also overlooks the fact that victims of marital rape rarely report such
crimes due to fear, stigma, and lack of legal protection. Thus, rather than preserving marital harmony, the
exemption fosters impunity and normalizes sexual violence within the domestic sphere.

3. Lack of Awareness and Social Stigma

Another significant barrier is the absence of awareness about marital rape and the persistent social stigma
surrounding discussions of sexual violence within marriage. Many women, particularly in rural or
conservative settings, are unaware that forced sexual intercourse is a violation of their rights. In a society
where the family is often prioritized over the individual, victims are discouraged from speaking out for
fear of social ostracism or blame?.

The reluctance to recognize marital rape is further compounded by the limited discourse in educational
institutions, media, and even legal training. The absence of comprehensive sex education and public
sensitization perpetuates ignorance about consent and reinforces gender hierarchies. Until public
consciousness evolves to view consent as fundamental, legislative reform will continue to face resistance.

4. Institutional and Legal Resistance

Institutional resistance also plays a key role in maintaining the status quo. Law enforcement agencies,
judicial officers, and lawmakers often internalize societal biases, which influence how cases of sexual
violence within marriage are perceived and addressed. Police officers may discourage complaints from
wives, framing them as domestic disputes rather than criminal offences. Similarly, courts have historically
shown hesitation in intervening in marital relations, often emphasizing reconciliation over
accountability%2L,

Furthermore, the absence of explicit legal recognition of marital rape makes it nearly impossible for
survivors to seek redress under criminal law. While provisions such as Section 498A of the IPC (cruelty
by husband or relatives) and the Protection of Women from Domestic Violence Act, 2005 provide some
relief, they do not address the specific issue of sexual violence. Without criminalization, the justice system
remains structurally biased against married women.

5. The Way Forward

Addressing these socio-cultural barriers requires a multifaceted approach. Legal reform must be
accompanied by widespread awareness campaigns, judicial training, and the promotion of gender-

1% Law Commission of India, Consultation Paper on form of Family Law , Report No.266(2018)

20 United Nation Population Fund (UNFPA), The State of World Population Report (2022)

21 Indira Jaising “ Institutional Bais and Gender Justice in India“ Economic and Political Weekly, Vol.54 No.34(2019)
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sensitive education. Public institutions, religious organizations, and media must work collectively to
challenge patriarchal narratives and redefine marriage as a partnership built on consent and equality.

Criminalizing marital rape will not destroy marriage; rather, it will reaffirm the principle that no
relationship can override individual dignity and bodily autonomy. India’s progress toward gender justice
depends on its willingness to confront the cultural myths that perpetuate silence and impunity.
Recognizing marital rape as a crime is, therefore, not merely a legal reform — it is a societal
transformation.

International Human Rights Perspective on Marital Rape
1. Marital Rape as a Violation of Human Rights

Marital rape is not merely a domestic legal issue but a grave violation of internationally recognized human
rights. It infringes upon fundamental rights to life, liberty, dignity, and equality — all of which are
enshrined in major international human rights instruments. The Universal Declaration of Human Rights
(UDHR), adopted in 1948, declares in Article 1 that “all human beings are born free and equal in dignity
and rights.” It follows that marriage cannot extinguish these rights, nor can it be used as a justification for
sexual violence??.

Similarly, the International Covenant on Civil and Political Rights (ICCPR) guarantees under Article
7 that “no one shall be subjected to torture or to cruel, inhuman or degrading treatment.” Forced sexual
intercourse within marriage, by its very nature, constitutes such treatment and violates the victim’s bodily
integrity and personal autonomy. These international standards impose a moral and legal obligation on
states to protect women from sexual violence, regardless of their marital status.

2. CEDAW and State Obligations

The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW),
adopted by the United Nations in 1979, is one of the most comprehensive frameworks addressing gender-
based violence. Article 16 of CEDAW explicitly recognizes the equality of men and women in all matters
relating to marriage and family relations. The CEDAW Committee, in its General Recommendation
No. 19 (1992) and No. 35 (2017), has unequivocally declared that gender-based violence, including
marital rape, constitutes a form of discrimination that impairs women’s enjoyment of human rights?,

As a signatory to CEDAW since 1993, India has a binding international obligation to eliminate
discrimination against women, including within marriage. However, the continued existence of Exception
2 to Section 375 of the IPC contradicts these commitments. The Committee has repeatedly urged India to
criminalize marital rape and ensure that the definition of rape covers all non-consensual sexual acts,
irrespective of marital status. Failure to do so not only undermines India’s credibility in international
forums but also perpetuates systemic gender inequality.

22 United Nations, Universal Declaration of Human Rights, 1948, Articles 1 and 3.
23 CEDAW Committee, General Recommendation No. 35 on Gender-Based Violence Against Women, UN Doc.
CEDAW/C/GC/35 (2017).
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3. The Role of Regional and International Courts

Several international and regional human rights courts have recognized marital rape as a violation of basic
human rights. The European Court of Human Rights (ECHR), in cases such as M.C. v. Bulgaria
(2003), emphasized that states have a positive obligation to enact and enforce laws that protect individuals
from sexual violence, even within private relationships???*,

Similarly, the Inter-American Commission on Human Rights and the African Commission on Human
and Peoples’ Rights have condemned marital rape as a form of gender-based violence that violates the
right to equality and freedom from inhuman treatment. These judicial pronouncements underscore the
universal principle that the sanctity of marriage cannot justify the denial of fundamental human rights.

4. International Declarations and Policy Frameworks

Beyond treaties and court rulings, various international declarations have reaffirmed the need to address
marital rape as part of the broader struggle against violence toward women. The Vienna Declaration and
Programme of Action (1993) and the Beijing Declaration and Platform for Action (1995) both
recognize domestic and sexual violence as violations of human rights. They urge governments to adopt
legislative, educational, and social measures to eliminate gender-based violence within families.

The United Nations Sustainable Development Goals (SDGs), particularly Goal 5 (Gender Equality),
call for the elimination of all forms of violence against women and girls. Criminalizing marital rape aligns
directly with these objectives, as it ensures that women’s rights to safety, autonomy, and justice are fully
realized within the private sphere of marriage.

5. Relevance for India

India’s position in the global human rights framework is contradictory: while it has ratified major treaties
such as the UDHR, ICCPR, and CEDAW, its domestic laws continue to provide immunity for marital
rape. This inconsistency exposes India to criticism from international monitoring bodies and human rights
organizations. Aligning domestic legislation with global standards would not only fulfill India’s
international obligations but also enhance its reputation as a democratic nation committed to gender
justice.

By criminalizing marital rape, India would join the majority of nations that recognize sexual autonomy as
a universal human right. The move would signal a transformative shift from patriarchal notions of
marriage toward a modern understanding grounded in consent, equality, and human dignity.

Judicial Attitudes and the Evolving Jurisprudence in India
1. Judicial Hesitation and Traditional Interpretation

The Indian judiciary has historically approached the issue of marital rape with considerable restraint,
largely due to the explicit statutory protection granted to husbands under Exception 2 of Section 375 of
the Indian Penal Code (IPC). Courts have often treated sexual relations between spouses as a private
matter falling within the realm of matrimonial obligations rather than criminal wrongs. This conservative
stance reflects an enduring judicial discomfort in interfering with the perceived sanctity of marriage.

For decades, Indian courts refrained from recognizing non-consensual sex within marriage as rape,
confining their analysis to civil remedies such as cruelty or divorce. The legal system’s adherence to
patriarchal assumptions about consent and marital unity thus contributed to the normalization of sexual

24 M.C. v. Bulgaria, Application No. 39272/98, European Court of Human Rights (2003).
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violence within marriage. The reluctance to engage with the issue also stemmed from the belief that
criminalizing marital rape could destabilize family structures and lead to false accusations.

2. Progressive Shifts in Judicial Discourse

Despite initial resistance, the judiciary has gradually begun to acknowledge the human rights and
constitutional dimensions of marital rape. A key turning point came with Independent Thought v. Union
of India (2017), where the Supreme Court held that sexual intercourse with a wife below eighteen years
of age constitutes rape, thereby partially reading down the marital rape exemption. The Court emphasized
that a child’s marital status cannot take away her right to bodily integrity and dignity under Article 21 of
the Constitution.

This decision, though limited in scope, signaled a broader judicial recognition that marriage does not
nullify consent. The Court drew attention to India’s international obligations under CEDAW and other
human rights instruments, asserting that the right to live with dignity and autonomy must extend into the
marital sphere. This progressive interpretation laid the groundwork for further challenges to the
constitutionality of Exception 2.

3. Divergent High Court Approaches

Recent High Court judgments reveal a judicial divide on the issue. In RIT Foundation v. Union of India
(2022), the Delhi High Court delivered a split verdict — with Justice Shakdher declaring the marital
rape exception unconstitutional and Justice Hari Shankar upholding it, citing legislative prerogative. The
case is now pending before the Supreme Court, which is expected to resolve the constitutional validity of
the exemption.

Similarly, the Kerala High Court, in Ritual Joseph v. State of Kerala (2019), held that forced sexual
intercourse within marriage constitutes mental and physical cruelty under matrimonial law, even if it does
not amount to rape under criminal law. The Madras High Court and Bombay High Court have also, in
recent years, expressed the need for legislative reform to protect women from sexual violence by their
hushands?.

These developments reflect an evolving judicial consciousness that recognizes the need to reconcile
traditional marital norms with constitutional values of equality, dignity, and liberty.

4. Constitutional and Feminist Jurisprudence

Judicial discourse on marital rape increasingly engages with feminist legal theory, emphasizing bodily
autonomy and the right to consent as central to the idea of personhood. The Supreme Court’s landmark
decision in Puttaswamy v. Union of India (2017), recognizing the right to privacy as a fundamental
right, reinforces the argument that the state cannot intrude into personal autonomy, including sexual
consent within marriage.

By interpreting Article 21 to encompass the right to bodily integrity, privacy, and sexual autonomy, the
Court has created a constitutional foundation for the eventual recognition of marital rape as a criminal
offence. The ongoing dialogue between feminist scholarship, constitutional interpretation, and judicial
reasoning thus represents a transformative shift in India’s legal landscape.

25 X v. State of Maharashtra, 2021 SCC OnLine Bom 4372 — The Bombay High Court observed that the absence of legal
recognition of marital rape leaves women vulnerable and urged the legislature to address this lacuna in criminal law.
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5. The Road Ahead

While the judiciary has shown signs of progress, the ultimate responsibility for reform rests with the
legislature. Courts can interpret the law progressively, but they cannot repeal or amend statutory
exceptions. The pending Supreme Court decision in the RIT Foundation case offers a historic opportunity
to align Indian criminal law with constitutional morality and international human rights standards.

A clear judicial declaration that marital rape violates Articles 14, 15, and 21 would not only strike down
an archaic legal provision but also reaffirm the principles of equality, dignity, and autonomy that form the
cornerstone of Indian democracy. The courts’ evolving attitude reflects an increasing awareness that
protecting women from sexual violence within marriage is not an attack on the institution of marriage — it
is a defense of justice and humanity itself.

Need for Criminalization and Proposed Legal Reforms
1. Constitutional Imperatives

The need to criminalize marital rape arises fundamentally from the constitutional guarantees of
equality, dignity, and personal liberty. The Indian Constitution, under Articles 14 and 15, ensures
equality before the law and prohibits discrimination on the basis of sex. Exception 2 to Section 375 of the
IPC violates these guarantees by treating married and unmarried women differently in matters of sexual
consent. It effectively deprives married women of the same legal protection against rape that is available
to unmarried women, thereby institutionalizing gender inequality.

Furthermore, Article 21 — which guarantees the right to life and personal liberty — encompasses the
rights to privacy, bodily integrity, and sexual autonomy, as recognized in Justice K.S. Puttaswamy v.
Union of India (2017). When a husband forces sexual intercourse upon his wife, it is a clear violation of
these fundamental rights. Criminalizing marital rape would thus align India’s criminal jurisprudence with
its constitutional values and human rights commitments.

2. Recommendations of Law Reform Bodies

Over the years, several committees and commissions have strongly recommended the removal of the
marital rape exception. The Justice J.S. Verma Committee Report (2013), constituted after the Nirbhaya
incident, explicitly stated that the “exception for marital rape be removed,” emphasizing that marriage
cannot be a defense to sexual assault. Similarly, the Law Commission of India in its Consultation Paper
on Reform of Family Law (2018) acknowledged the discriminatory nature of the exemption and the need
to redefine the concept of consent within marriage.

Despite these recommendations, successive governments have refrained from legislating on the issue,
citing social and cultural sensitivities. However, as seen in comparative jurisdictions, the protection of
women’s bodily integrity and dignity must take precedence over societal taboos. Legislative inertia in this
regard not only perpetuates injustice but also reflects a failure of the state to uphold its constitutional duty
under Article 51A(e) to renounce practices derogatory to the dignity of women.

3. Harmonization with International Obligations

As a signatory to international conventions such as CEDAW and the International Covenant on Civil
and Political Rights (ICCPR), India is bound to take steps to eliminate gender-based violence in all its
forms. The CEDAW Committee, in its periodic reviews of India, has repeatedly criticized the country for
retaining the marital rape exemption and urged legislative reform.
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Criminalizing marital rape would therefore harmonize India’s domestic law with its international human
rights commitments. Such reform would also strengthen India’s global standing as a democratic nation
that upholds the principles of gender justice and equality enshrined in international law.

4. Societal and Legal Benefits of Criminalization

Criminalizing marital rape would serve multiple social and legal purposes. First, it would provide married
women with the same legal protection as unmarried women, thereby ensuring uniformity in the
application of criminal law. Second, it would challenge the cultural norms that normalize male dominance
and female subjugation within marriage. By redefining marriage as a partnership based on mutual respect
and consent, the law would promote healthier family relationships.

Additionally, legal recognition of marital rape would encourage survivors to seek justice without fear of
stigma or disbelief. It would also compel law enforcement agencies, courts, and society at large to take
sexual violence within marriage seriously. Over time, this would contribute to greater gender sensitivity
and accountability in both private and public spheres.

5. Proposed Legislative Framework

To effectively criminalize marital rape, India must undertake both statutory and procedural reforms. The
following measures are proposed:

e Amend Section 375 of the IPC to remove Exception 2 and ensure that rape is defined based
solely on lack of consent, regardless of marital status.

e Revise the Criminal Procedure Code (CrPC) to establish clear investigation and trial procedures
for cases of marital rape, ensuring confidentiality and victim protection.

« Incorporate consent education into public awareness campaigns and judicial training programs.

o Provide support mechanisms such as counseling, shelters, and legal aid for survivors of marital
rape.

These reforms should be accompanied by social sensitization programs to address patriarchal attitudes and
misconceptions about marriage and consent. Legal reform, when combined with societal education, can
transform marital relations into truly consensual partnerships grounded in equality.

Counterarguments Against Criminalization and Their Rebuttal
1. Preservation of Marital Privacy and Sanctity

A primary argument raised against criminalizing marital rape is that it may infringe upon the privacy and
sanctity of marriage. Opponents assert that sexual relations between spouses are part of the intimate
sphere, and state interference would disrupt marital harmony. However, this argument overlooks the
fundamental principle that privacy cannot be used as a shield for violence. The right to privacy, as
recognized in Justice K.S. Puttaswamy v. Union of India (2017), is not absolute and must yield where
violations of bodily integrity or personal liberty occur?®.

Marriage cannot legitimize coercion or violence. The notion that criminalizing marital rape would destroy
the sanctity of marriage misconstrues the purpose of such a reform — the objective is not to intrude into
consensual relationships but to protect individuals from forced sexual acts within marriage. A union built
on fear or force cannot be sanctified; rather, protecting consent upholds the true spirit of marriage based
on mutual respect and dignity.

26 jystice K.S. Puttaswamy v. Union of India, (2017) 10 SCC 1 — The Supreme Court rules that although the right to privacy
include bodily autonomy, it cannot be used as an excuse for coercive or violent behavior.
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2. Fear of Misuse of Law

Another recurring concern is the potential misuse of the law by women to harass their husbands through
false allegations. Critics often cite misuse of provisions such as Section 498A of the IPC (cruelty by
husband or relatives) as a cautionary precedent. While no legal system is immune to misuse, this
possibility cannot justify retaining a discriminatory provision. The judiciary has repeatedly held that
isolated instances of abuse do not warrant denial of justice to genuine victims.

Furthermore, legal safeguards — such as stringent evidentiary standards, due process, and judicial
scrutiny — can effectively prevent false cases. The solution lies in better implementation and procedural
fairness, not in denying protection altogether. Every law, including those on theft or murder, is susceptible
to misuse, yet none are repealed on that ground alone.

3. Existing Legal Remedies Are Sufficient

Some argue that India’s Protection of Women from Domestic Violence Act (PWDVA), 2005, already
provides civil remedies for marital cruelty, rendering separate criminalization unnecessary. However, this
argument is legally unsound. The PWDVA provides only civil protection orders, not criminal
punishment for sexual violence. It cannot substitute for penal provisions that explicitly recognize marital
rape as a crime. Denying criminal liability in such cases reinforces the notion that forced sexual
intercourse within marriage is a lesser offence.

True justice demands not just protection but accountability. Without recognizing marital rape as a criminal
act, the law continues to perpetuate the idea that a wife’s consent is perpetual — a concept long rejected
by modern jurisprudence.

4. Threat to the Institution of Marriage

Opponents also claim that criminalizing marital rape may weaken marriages, increase divorce rates, and
cause family disintegration. However, empirical evidence from countries like the United Kingdom,
United States, and Australia contradicts this assertion. These nations witnessed no widespread marital
breakdowns post-criminalization; rather, relationships became more balanced, emphasizing mutual
consent.

Criminalization does not target marriage but rather violence within marriage. In fact, by upholding
individual rights and promoting equality, it strengthens the foundation of marriage as a partnership
between equals. Laws evolve with social values — as child marriage and dowry once enjoyed cultural
acceptance, so did marital rape. Their criminalization marked progress, not regression.

5. Constitutional Morality and Social Transformation

Finally, opponents argue that marital rape laws would contradict “Indian culture” or “family values.” This
reasoning undermines the principle of constitutional morality, which requires laws to uphold justice,
equality, and dignity over traditional or patriarchal norms.

The Constitution guarantees equal protection under Articles 14 and 15, and the right to life and personal
liberty under Article 21. Allowing a husband immunity from prosecution for rape contradicts these
guarantees. As Dr. B.R. Ambedkar emphasized, social transformation must be guided by constitutional
morality rather than inherited customs. Criminalizing marital rape, therefore, is not merely a legal reform
but a step toward social justice and gender equality.
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