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Introduction:

The right to remain silent stands as one of the most fundamental protections afforded to individuals accused of
criminal offenses. It is intertwined with the broader principles of presumption of innocence, the burden of
proof resting upon the prosecution, and the fundamental right against self-incrimination. Without this
protection, the accused would be vulnerable to abuses of power, coercion, and miscarriage of justice.

Historically, the right to silence evolved through centuries of legal battles and philosophical shifts regarding
the fair treatment of individuals under the law. Its contemporary status as a recognized right in most
democratic nations is a testament to the legal system’s evolving understanding of human dignity, fairness,
and due process.

This paper seeks to explore the origin, evolution, and contemporary interpretation of the right to remain
silent, with particular emphasis on international standards, regional variations, and the Indian legal
framework. It also analyzes key case laws, legislative provisions, and scholarly debates that have shaped the
understanding and implementation of this crucial right.

I. Historical Evolution of the Right to Silence

The historical roots of the right to silence can be traced to the medieval period in England. The notorious
practices of the Star Chamber and the High Commission courts in the 16th century epitomized the dangers
of unchecked interrogation. These courts often compelled suspects to swear an “ex-officio oath," obligating
them to answer all questions truthfully without the benefit of formal charges or legal representation. Refusal
to comply could lead to severe punishments, including torture.

The abolition of these courts in 1641 marked a significant step toward establishing the right to silence as a
safeguard against coercive state practices. The guiding maxim that emerged — nemo tenetur seipsum
accusare (no one is bound to accuse themselves) — became deeply embedded in English common law and
subsequently influenced other legal systems across the world.

This development was fueled by a growing recognition of the fundamental principles of fairness, the
inherent dignity of individuals, and the necessity of protecting the accused from compelled self-
incrimination.
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I1. Conceptual Foundations

The right to silence rests upon three foundational principles:

1. Presumption of Innocence: An accused must be treated as innocent until proven guilty by competent
legal processes.

2. Burden of Proof on the Prosecution: The responsibility to establish the accused’s guilt
lies entirely with the prosecution, not the accused.

3. Protection Against Self-Incrimination: No individual should be compelled, whether through
physical force, psychological coercion, or legal pressure, to provide evidence against themselves.

Together, these principles ensure a system where the State, wielding considerable resources and authority,
does not abuse its power against vulnerable individuals.

I11. Rightto Silence in International Law

A. Universal Declaration of Human Rights (1948)

The UDHR enshrined several foundational principles relevant to the right to silence. Article 11(1) declares
that?:

"Everyone charged with a penal offense has the right to be presumed innocent until proved guilty according
to law in a public trial at which he has had all the guarantees necessary for his defense."

While the UDHR does not explicitly articulate a right to silence, the principles of presumption of innocence
and fair trial implicitly necessitate the existence of such a right.

B. International Covenant on Civil and Political Rights (ICCPR)

The ICCPR, a legally binding treaty, advances the protections outlined in the UDHR. Two provisions
are particularly relevant?:

e Article 14(2): Reaffirms the presumption of innocence.

1 https://www.un.org/en/udhrbook/pdf/udhr_booklet_en_web.pdf

2 nhttps://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-

political-rights

e Article 14(3)(g): Protects individuals from being compelled to testify against themselves or confess
guilt.

Although the right to silence is not explicitly mentioned, it is implied through these protections, reinforced
by interpretations from the United Nations Human Rights Committee (UNHRC).

In General Comment 132, the UNHRC emphasized that no individual’s guilt can be presumed until proven
beyond reasonable doubt and condemned any practice of coercing confessions, thereby strengthening the
implied right to silence.
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C. Regional Human Rights Instruments

Several regional human rights conventions also uphold aspects of the right to silence:

e European Convention on Human Rights (ECHR): While the ECHR does not explicitly mention
self-incrimination, the European Court of Human Rights (ECtHR) has interpreted Article 6 to include
the right to silence and privilege against self-incrimination, as seen in cases like Murray v. United
Kingdom* and Funke v. France®.

e American Convention on Human Rights and the African Charter on Human and Peoples’
Rights: Both guarantee fair trial rights, which by implication support the right to silence.

e Rome Statute of the International Criminal Court (ICC)®: It explicitly guarantees the right to
silence and prohibits using silence as a consideration in determining guilt (Articles 66 and 67).

Thus, international law increasingly recognizes the right to silence as a cornerstone of human rights and
criminal justice.

3 https://www.refworld.org/legal/general/hrc/1984/en/20752
4Murray v UK (1996) 22 E.H.R.R. 29 (ECHR)
> Saunders v UK (1997) 23 E.H.R.R. 313 (ECHR)

6 https://www.icc-cpi.int/sites/default/files/2024-05/Rome-Statute-eng.pdf

IV. Regional Perspectives on the Right to Silence
A. Canada

In Canada, the right to silence is intricately tied to the presumption of innocence, as enshrined in the
Canadian Charter of Rights and Freedoms’. Sections 7, 10(b), 11(c), and 13 ensure that the rights of
accused individuals are protected at every stage of the criminal process.

In R v. Hebert (1990)8, the Supreme Court of Canada held that an individual has a constitutional right to
choose whether or not to speak to the police. Even when in custody, any decision to talk must be voluntary.
The case centered on an undercover operation where an officer elicited a confession from a detained suspect
who had invoked his right to silence. The Court ruled such conduct unconstitutional, emphasizing that
trickery cannot be used to subvert fundamental rights.

Further, in R v. Noble (1997), the Supreme Court clarified that an accused’s silence at trial cannot be used to
infer guilt. Even overwhelming evidence does not justify shifting the burden of proof from the prosecution
to the accused.

Thus, in Canada, the right to silence applies robustly both at the investigation stage and during trial
proceedings, safeguarding individual freedoms comprehensively.
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B. Australia

Australia also acknowledges the right to silence, though the legal landscape reflects some complexity.

The Petty v. The Queen (1991) decision robustly defended an accused's right to remain silent, preventing
adverse inferences from being drawn against individuals exercising this right during pre-trial investigations.

However, the later case of Weissensteiner v. The Queen (1993) nuanced this protection. Here, the High
Court allowed that if the evidence against an accused was strong and unanswered by any explanation, it was
permissible to more readily infer guilt. Thus, while silence cannot by itself establish guilt, it may affect how
the evidence is interpreted.

7 https://laws-lois.justice.gc.ca/eng/const/page-12.html

819902 S.C.R 151

Australia’s approach thus strikes a delicate balance between protecting accused persons and ensuring that
silence does not shield culpability when evidence demands explanation.

C. United States
In the United States, the right to silence is deeply entrenched in constitutional law through:

e The Fifth Amendment: Protects against self-incrimination.
e The Fourteenth Amendment: Ensures due process.

Miranda v. Arizona (1966) stands as a landmark decision where the U.S. Supreme Court mandated that
police officers must inform suspects of their right to remain silent and their right to counsel before any
custodial interrogation. Failure to provide the "Miranda warnings™ renders any statements made by the
accused inadmissible in court.

Further, in Dickerson v. United States (2000), the Court reaffirmed that Miranda rights are constitutionally
grounded and cannot be overridden by Congressional legislation.

Thus, the right to silence in the U.S. is a procedural safeguard of paramount importance, aimed at preventing
coercive interrogations and preserving the dignity of suspects.

V. Rightto Silence in the Indian Legal Framework

A. Constitutional and Statutory Provisions
In India, the right to silence is primarily protected under:

e Article 20(3): States that "No person accused of any offence shall be compelled to be a witness
against himself."

e Article 21: Protects the right to life and personal liberty, which the Supreme Court has interpreted
to include protection against coerced testimony.

Additionally, Section 161(2) of the Criminal Procedure Code (CrPC), 1973 states that a person is not
bound to answer any question during investigation if the answer would expose them to a criminal charge or
penalty.
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Thus, both constitutional and statutory safeguards underline the importance of voluntary confessions and
protect individuals against testimonial compulsion.

B. Landmark Indian Cases
1. State of Bombay v. Kathi Kalu Oghad (1961)

The Court distinguished between physical evidence (such as fingerprints or handwriting samples) and
testimonial evidence. It held that compelling an accused to provide physical evidence does not violate Article
20(3), provided that the evidence is not communicative in nature.

2. Nandini Satpathy v. P.L. Dani (1978)

This case marked a significant advancement in Indian jurisprudence regarding the right to silence. Nandini
Satpathy, a former Chief Minister, was summoned for interrogation regarding corruption allegations. She
refused to answer certain questions, invoking Article 20(3).

The Supreme Court held that:

e The right against self-incrimination extends to the investigation stage.
e The accused must be informed of their right to silence before interrogation.
e Compulsion, whether physical or psychological, is impermissible.

The Court emphasized that the dignity of the individual must be preserved, and the adversarial system must
not transform into an inquisitorial one.

3. Selvi v. State of Karnataka (2010)

In this landmark judgment, the Court held that involuntary administration of techniques like narco- analysis,
polygraph tests, and brain-mapping violates Article 20(3) and Article 21. The right to silence includes
protection against forcible extraction of information, ensuring that consent must be voluntary, informed, and
recorded.

C. Law Commission of India’s Recommendations

The 180th Report of the Law Commission strongly advised against diluting the right to silence. It
emphasized®:

9 https://indiankanoon.org/doc/10337889/?type=print

e Changes modeled after English law (allowing adverse inferences) would be impractical in India.

e Protection against self-incrimination is vital for preserving human dignity and preventing abuses
during interrogation.

e The State must respect the principle that no one should be compelled to provide evidence against
themselves.

The Commission preferred the American and Canadian models, where the right to silence is more vigorously
protected.
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V1. Ciritical Analysis: Challenges and Contemporary Debates

A. Limitations and Misuse
While the right to silence serves a critical protective function, it is not without controversy. Critics argue that:

e Theright can sometimes be misused by guilty parties to evade accountability.
e Absolute protection may hinder legitimate criminal investigations.
e Balancing the rights of the accused with the needs of effective law enforcement is challenging.

In complex crimes like terrorism, organized crime, or corruption, investigative agencies often struggle
with uncooperative suspects invoking the right to silence.

B. Comparative Approaches
Different legal systems adopt varying approaches to this balance:

e In England, adverse inferences can be drawn if an accused remains silent in certain conditions,
provided a prima facie case exists and legal counsel is available.

e Inthe U.S. and Canada, courts protect silence absolutely during the investigation and trial stages.

India, thus far, leans towards stronger protection of the accused's right, aligning more closely with the
American and Canadian models.

C. Reforms and Future Directions
There have been calls for nuanced reforms:

e Ensuring the accused is informed of their right to silence in simple, understandable language.
e Providing mandatory access to legal counsel during police interrogations.

e Developing clearer guidelines distinguishing between permissible evidence collection and
impermissible testimonial compulsion.

Any proposed changes, however, must carefully weigh the risk of returning to coercive practices against the
need for effective criminal justice administration.

VII.  Conclusion
The right to remain silent serves as a cornerstone of democratic legal systems around the world. Rooted in

centuries of jurisprudence and evolving human rights discourse, it affirms the dignity, autonomy, and liberty
of individuals facing the immense power of the State.

International conventions like the UDHR and ICCPR, regional treaties like the ECHR, and national
constitutions from India to the United States have recognized the right’s indispensable role in ensuring fair
trials and protecting against wrongful convictions.

In India, the constitutional protection under Article 20(3), reinforced by judicial interpretation in landmark
cases like Nandini Satpathy and Selvi, preserves the adversarial spirit of criminal justice and prevents the
return to inquisitorial excesses.

Yet, challenges remain. The need to balance individual rights with societal security continues to provoke
debate. In facing these dilemmas, democratic societies must remain vigilant: any erosion of the right to
silence risks compromising the very foundations of justice itself.

As technology, policing techniques, and criminal behaviors evolve, so must legal protections. The right to
silence is not merely a procedural formality, it is an enduring expression of humanity’s demand for dignity,
fairness, and the rule of law.
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